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Bank Deposits and Collections Under the 
Uniform Commercial Code* 


By FAIRFAX LEARY, Jr.} 


The Uniform Commercial Code,’ sponsored by the Ameri- 
can Law Institute and the Commissioners on Uniform State 
Laws became effective in Pennsylvania on July 1, 1954. It 
was designed to cover the principal areas of Commercial law 
on the theory that commercial law is one subject. The idea 
that there should be one statute covering all major aspects of 
the sales of goods, including payment and credit, was, of course, 
not novel in legal thinking, but was novel in Anglo-American 
jurisprudence. French, German and Italian law have long had 
their commercial codes, and these too have had earlier roots. 
The Continental Codes, however, played but little part in the 
study or drafting of the Uniform Commercial Code. Failure 
to do so has not caused any defects in the code as adopted in 
Pennsylvania, but, it seems to me, that an opportunity has been 


EDITOR’S NOTE: This article originally appeared in 15 University of Pittsburgh Law 
Review 4 and is reprinted with the permission of the Editors. 
“This Article is the substance of a lecture by the author given on February 27, 1954, at 
one of the series of lectures on the Uniform Commercial Code given under the auspices 
of the Pittsburgh Bar Association. It is primarily a summary of Article 4, and is not in- 
tended as a scholarly article. 
tMember of the firm of Schnader, Harrison, Segal & Lewis, Philadelphia, Pennsylvania, 
since 1950. Member of the District of Columbia, New York and Philadelphia bars. 
Formerly Reporter for Bank Collections and Associate Reporter for Ceased Paper 
on the drafting staff of the Uniform Commercial Code. Formerly Assistant Professor 
of Law, University of Pennsylvania Law School. General Council to the General State 
Authority and the State Highway and Bridge Authority, 1949-1950. 

The final draft of Article 4 was not prepared by the author, but by Walter Malcom, 
Esquire, of the Massachusetts bar. 
1 Act of April 6, —_ PL. 1, Purvon’s Pa. Srar. Ann. tit. 12A, §§ 1-101 et seg. (1958). 
Bank ‘and Collections are covered in Article 4, §§ 4-101 et seg. Since the 
Pamphlet Laws and Purdon’s Statutes are similarly organized, further reference to this 
Code will be to the appropriate sections, followed by the “P.L.” pagination. 

163 
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lost to obtain uniformity on a larger or international scale.’ 
The important point to be made, however, about the ancestry 
of the Uniform Commercial Code is that the vast majority of 
its provisions stem from prior Anglo-American law and prac- 
tice and are not novel or theoretical innovations. 


The field of Commercial Law could not be covered without 
covering the area of making payment for the goods sold, nor 
could the area of payment be covered without covering the 
area of deferred payments and the use of personal property, 
at least as security for the deferred payments. Thus it was 
inevitable, from the grand concept of a Uniform Commercial 
Code, that the Code should cover not only Sales, but Chattel 
Security, including Stock and Bond transfers and the valida- 
tion problem, and Documents of Title, Bulk Sales, Negotiable 
Instruments and ‘ose two specialized applications of the law 
of Negotiable Instruments, Letters of Credit and Bank 
Collections. 


Indeed, it was inevitable that the Code cover the subject of 
Bank Collections if Negotiable Instruments were to be covered. 
The reason is that the conversion of Negotiable Instruments 
into cash, or, far more commonly today, into bank credit avail- 
able for use, is almost entirely accomplished by transferring 
the instrument to a bank for collection. 


In 1892 when the Negotiable Instruments Law was drafted, 
the banking system was far simpler and less widely used than 
it is today. The use of Clearing Houses was also relatively in 
its infancy and the concept of group clearings was unknown. 
Then, too, communication was on a far slower scale, and the 
banking system was not as integrated as it now is. Many pro- 
cedures that we now take for granted were not then developed 
at all, or only in a most rudimentary form. For example, a 
uniform paper currency, the concept of par collections, the 
existence of a Federal Reserve System for the collection of 
checks, and as a medium of making credits of one bank avail- 
able to another, and the net-work of correspondent relation- 


2 See Husted, An Approach to Drafting an International Commercial Code and a Modus 
Operandi Under Present Laws, 49 Cor. L. Rev. 1070 (1949). 
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ships that we now have, independent of the Federal Reserve 
System, just did not exist. 


Therefore, it followed that the concept of payment in the 
Negotiable Instruments Law remained the primitive concept 
of exhibition of the instrument over the counter and its sur- 
render in exchange for specie or legal tender. Anything else 
offered in payment, if accepted, was taken at the risk of the 
presenting agent.* 


Obviously such a system could not work. The continued 
thrust of the same forces that developed the bill of exchange 
as a method of avoiding the risks of carrying gold coin from, 
say, the great fair of Coventry to the counting houses of Milan, 
inevitably caused the development of bank credit as a means 
of settling for the obligations to pay money evidenced by 
negotiable instruments or other commercial but non-negotiable 
writings calling for the payment of money. 


Sporadic legislation appeared, permitting direct mail pre- 
sentment to a bank, or covering specific aspects of the prob- 
lem.‘ Much of this statutory framework was developed under 
the leadership of Thomas B. Paton, counsel for the American 
Bankers Association, and culminated in the American Bank- 
ers Association Bank Collection Code which, during the early 


Federal Reserve Bank v. Malloy, 264 US. 160 (1924); Fifth National Bank v. Ashworth, 
128 Pa. 212, 16 Atl. 596 (1889). Contra where it could be proved that customer was 
known to the depositor. Slone v. First National Bank, 260 S.W. 948 (Tex. 1924). Dif- 
ficulties of burden of proof and risk of non-persuasion of jury on the issue of the depositor’s 
peng teat wy bw ply ey me ey Of course, if a agreement could 
be shown to be binding upon the depositor, that too would change the rue. But the fine 
emeiueigenilantcer iam aaninee egy teens wapen 


to dishonored thro i 
New York or Massachusetts; Nonliability pn oduaine bank for default of correspondents; 
26 states had adopted the Massachusetts rule judicially or otherwise, but New York still 
adhered to the contrary rule, and 11 states had not passed on the question. To counteract 
Oe ges ft Oe Ey See. Note 8, supra, 4 states had passed statutes allowing 
to accept exchange in lieu of cash, but not Pennsylvania, New York or 
Massachusetts. ae Ste Seen b ecteae’ t © Pasees Demme, Appendix pp. 
59-69 (1926). Pennsylvania and New York and Massachusetts are selected for comment 
states. 
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years of the Great Depression, was adopted by some nineteen 
states, including Pennsylvania.’ Other states adopted codes 
designed and drafted by local interests. Later forces in the 
economic situation resulted in the very widespread adoption of 
so-called Deferred Posting statutes; so-called because they say 
nothing about deferred posting at all, but deal with the time 
within which an item payable by the payor bank must be 
returned by it to the presenting bank.° 


There was also available to the draftsmen of the code the 
draft of a proposed Uniform Bank Collections Act pre- 
pared for the Commissioners of Uniform State Laws by Pro- 
fessor Roscoe T. Steffens, a draft, however, which had not 
received the final approval of that body for submission to the 
state legislatures. 


The draftsmen of the Bank Collection portion of the Code 
also had before them numerous clearing house constitutions, 
rules and regulations, as well as Regulations G and J of the 
Board of Governors of the Federal Reserve System. 


Against this background, what is now Article 4 of the Code 
was developed over the years from 1948 to 1952, evolving from 
draft to draft, as each effort showed the problem to be more 
complex, and possible compromises between conflicting ap- 
proaches and theories were offered and abandoned. Always 
the drafting proceeded against a deadline that drafts must be 
available for fixed meetings of Advisors, Council of the Ameri- 
can Law Institute, May meetings of the Institute itself, and 
August or September meetings of the Conference of Com- 
missioners on Uniform State Laws. 

So much for the legal ancestry of Article 4. What of the 
factual background? What is so difficult about drafting a 
statute to regulate the simple mechanics of presenting an in- 
strument to a bank or other payor and getting it paid? 


5 Act of June 12, 1981, P.L. 568, Punpon’s Pa. Srar. Ann. tit. 7, §§ 212-228 (1939) 
(Repealed, § 1 0-102, PL. 175). The other states are listed in 2 Paton’s Dicesr 1878 
(1944) and Supplement, which also lists the other collection statutes. 


© Act of April 26, 1949, PL. 264, Punpon’s Pa. Srar. Ann. tit. 7, § 214 (Supp. y+ 
epee’, § 10-108, PL. 198). The The other statutes are listed in the author's article De- 


Rev. 905 (1949). 


ed Returns—The Current Check Collection Problem, 62 Harv. 




















THE BANKING LAW JOURNAL 157 


In the first place, consider for a moment the almost infinite 
variety of factual situations that have to be covered, and second 
the very large number of different types of paper comprehended 
within the deceptively simple word “instrument,” or as used in 
Article 4, an “item.” Finally, bear in mind the number of 
things such as, for example, stop-orders, levies and set-offs 
that may prevent an item from being paid as well as the diffi- 
culty in deciding just when, in the processing of an item, it is 
to be deemed paid. Then add to this witches brew the fact 
that large banks must process hundreds of thousands of these 
transactions a day, and even the smallest banks thousands. If 
you can envisage the possible number of resulting permuta- 
tions and combinations, you may have some idea of the com- 
plexity of the problems covered in part by the thirty-two 
sections of Article 4 of the Code. 

A few examples will suffice to give some idea of the difficul- 
ties to be solved. 


The simplest case is where Boy meets Girl. Girl borrows 
money from Boy and then repays the loan by writing out a 
check payable to the order of Boy on, say, The X Bank and 
Trust Company of Pittsburgh. We can also assume that Boy 
has his account in the same institution and deposits Girl’s check 
in his account. This is what the banks call an “on us” item and, 
in this hypothetical case, we are concerned only with the inter- 
nal operations of one bank. 


Now change the facts slightly and suppose that Girl banks 
in Pittsburgh in a state bank. Boy keeps his account in a small 
bank in Pittsburgh not a member of the Pittsburgh Clearing 
House, but which clears through a member bank. We have 
now introduced the operations of three banks and a clearing 
house all in the same city, all of which must function before 
Boy will be certain his deposited check is converted into a firm 
credit in his checking account. 

Let us take a third case where Girl was on vacation in Cali- 
ifornia and Boy was a resident of Sacramento, depositing in the 
Sacramento Trust Company. His deposited check must travel 
from Sacramento to Pittsburgh, and we will suppose that Boy’s 
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bank sends the check to Bank of America in San Francisco 
which in turn sends it to Federal Reserve of San Francisco, 
by whom it is sent to the Pittsburgh branch of the Federal 
Reserve Bank of Cleveland and thence through the Clearing 
House to Girl’s bank in Pittsburgh. Here we have added risk 
of loss in transit from Sacramento to San Francisco and from 
San Francisco to Pittsburgh as well as a situation involving 
five banks. 

Now change the facts more drastically and suppose that a 
steel company in Pittsburgh sells a carload of steel shapes to 
a steel warehouseman in San Diego, California, and the sales 
contract calls for payment of 20% of the price upon delivery 
and promissory notes of the Buyer payable in three, six, nine 
and twelve months after date of delivery. The Pittsburgh 
seller loads the steel, takes the bill of lading and a draft for 
the 20% of the price on the California buyer to its bank in 
Pittsburgh with instructions to collect the draft, release the 
bill of lading against payment of draft and delivery of the 
four promissory notes which are to be returned to the steel 
company, and the steel company asks for immediate credit for 
the amount of the draft on its Pittsburgh deposit account. 

As a fifth case suppose our steel manufacturer discounts 
the four promissory notes with its bank after it has received 
and endorsed them. 

Finally, as a sixth case, suppose that you own some Penn- 
sylvania Turnpike Revenue Bonds (Western Extension) and 
you deposit the coupons, which on that issue are payable in 
either Philadelphia or New York, in your Pittsburgh bank. 

In the six examples we have 4 classes of items to be col- 
lected; checks, promissory notes, a documentary draft and 
coupons, we have an “on us” case, a same city case, and a cross 
country case involving checks. We have a cross country docu- 
mentary draft, promissory notes and coupons. We also have 
demand items and time items. As the bankers well know, we 
have cash items, non-cash items and some items handled by 
some banks as cash items and by other banks as non-cash items, 
and in our documentary draft case we have a situation involv- 
ing special instructions if ever there was one. 
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In these diverse situations are there any common factors to 
be observed and any common principles to be followed in 
drafting a Bank Collection law? It would seem that there are 
at least a few. 


But, before we consider what these principles are, some 
additional data must be examined. Studies made by the Fed- 
eral Reserve Banks indicate that approximately 9944 percent 
of all collection items are good—that is promptly paid when 
presented, and that this number of good items covers about 
9934 percent of the dollar volume involved. Of the bad checks, 
further studies made by the banks indicate that about one-half 
of these are not really bad and are paid when presented the 
second time. These second timers include checks presented 
before deposits have cleared, or checks on which a necessary en- 
dorsement may be missing, but which is, in fact, promptly 
supplied. Statistically, then the area of risk is about $125 in 
$100,000, or one-eighth of one percent. 


A second fact to be considered is that, until recently, banks 
made no charge for collection work. However the cost of doing 
the work was always a part of the operating expense of banking 
and was, one should suppose, figured in the rate of interest 
formerly allowed on demand deposits, and is now figured as 
one of the elements determining whether a service charge will 
be imposed upon accounts the balances in which do not yield 
sufficient earnings to cover the cost of the activity in the ac- 
count. Thus, the point made by some bankers and bank attor- 
neys that the collection work is a service performed by a bank 
for its customers without cost to the customer is not strictly 
accurate. 


The point to be made, however, is that a considerable serv- 
ice is given at a relatively minor cost. A further, and perhaps 
more important point, however, is that concern over a possible 
one-eighth of one percent loss situation should not require the 
imposition of safeguards, priorities and statutory rules upon 
all items, if the effect of such legal rules will be to increase the 
cost of handling for the 997%ths percent of good items. Indeed, 
this principle caused, and, in the writer’s opinion, properly 
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caused, the elimination of several provisions of earlier drafts 
of Article 4 that at first blush appeared to be fair and reason- 
able. The elimination was not caused, as some writers would 
have you believe, by any sell-out by the American Law Insti- 
tute or the Conference of Commissioners on Uniform State 
Laws to the banks or bank lawyers, but to a recognition of the 
principle just mentioned and a demonstration that what was 
workable for the banks studied in drafting the earlier provi- 
sions, would not be workable in many other banks. The changes 
that were made, were made with the knowledge, consent and 
support of the draftsman of the prior provisions. 


Thus, the first principle of any law of bank collections 
should be that the rules of law must not require procedures 
that, in the interest of increasing the percentage of good items 
above 997ths percent, will impose greater costs upon all items, 
resulting in increased costs of doing business and increased 
service charges. 

A second cardinal principle to be recognized is that the rules 
must be flexible enough to permit the myriad of possible cases 
to be efficiently and promptly handled by the banking system, 
and to permit the collection system to develop and take advan- 
tage of new methods and new procedures not now dreamed of 
in our philosophy. This need for flexibility becomes apparent 
if we recall that there has been no major overhaul of the Nego- 
tiable Instruments Law for over half a century and no major 
overhauls of Bank Collection legislation in a quarter of a 
century. In other words, statutory law, especially uniform 
laws, once enacted, does not change easily. The principle of 
flexibility indicates that there should be as few rules prescribing 
detailed mechanics as possible. 


In our six examples we have both cash and non-cash items. 
The typical cash item is a check. Normally, business men do 
not believe that a transaction in which goods are delivered 
against payment by check is a credit transaction. It is treated 
rather as a cash deal once the seller is satisfied as to the identity 
and honesty of the buyer. For example, between business 
houses, cash invoices are customarily paid by check. 
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Yet everyone knows that there is some element of credit 
risk in taking a check, consequently the thrust in check collec- 
tions is for a fast conversion of the check into a final credit on 
the books of the depositary bank. It should, therefore, be a 
principle of bank collections to reduce this risk, in the case of 
check collections to the minimum by requiring speed in the 
collection process. 


But the principle of speed in collection runs up against a 
fact of life. Bank personnel are like other personnel, they like 
to lead normal lives, have lunch at the normal lunch hours of 
their non-bank friends and go home at usual times. Conse- 
quently, with the increase in the number of items to be handled, 
and the increase in wage scales that occurred in the war years, 
it was no longer practical to process items completely on the 
day of receipt. Hence, it was necessary to permit returns of 
items to be made on the day following the day of receipt of the 
item. This is another case in which the theoretical perfection 
of a Bank Collection law must yield to the first principle stated 
above, namely that rules of theoretical perfection involving 
protection against the loss of one-eighth to one quarter of one 
percent of the dollars involved must not be allowed to make 
more costly the work of collecting the 997%ths percent of good 
items. 

In this situation, in addition to the rule that an entry of 
credit in a depositor’s passbook by the payor bank was final 
payment,’ earlier law had developed the rule that it was negli- 
gence on the part of any person receiving a check not to present 
it on the next business day if drawn on a bank located in the 
same city or start it on its way to the city of the payor bank, if 
drawn on another city.® 


The Bank Collection Code of the American Bankers Asso- 
ciation had solved the first problem by permitting a bank to 
post its customers’ books without thereby effecting payment, 


7 Kirkham v. Bank of America, 165 N.Y. 182, 58 N.E. 758 (1900). 

8 Wendkos v. Scranton Life Insurance Co., $40 Pa. 550, 17 A2d 895 Ags Seager 
v. Dauphinee, 96, 187 NE. 94 (1988); Gordon v. Levine, 194 Mass. 418, 

80 NE. 505 (1907); Loux v. Fox, 171 Pa. 68, $3 Atl. 190 (1898). 
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and had thus evolved the concept of giving provisional credit 
subject to a right of charge-back in the event of difficulties in 
collections. Until the advent of the so-called “Deferred Post- 
ing” statutes, however, the “same town” and “different town” 
close-of-business-on-the-next-day rules of check collection had 
not been changed. In the immediate postwar period it was 
found necessary to permit banks to sort out the items received 
on Monday with one set of clerks, and then have them available 
at bookkeeper’s desk (another set of clerks) on Tuesday for 
posting to the proper account. Of necessity, this practice re- 
quired that the time for returning items not properly payable 
be extended to the close of business on Tuesday. Some banks, 
however, work three shifts in their collection or “transit” de- 
partments and in bookkeeping departments, and shift changes 
did not coincide with a “close of business” hour. For these, it 
was necessary to devise a midnight deadline for returns. The 
Code adopts this very phrase “Midnight Deadline” and defines 
it as midnight of the next banking day following the receipt 
of the item or notice concerned,” and the timeliness of much 
bank action is expressed in terms of the midnight deadline. 

In an effort to shift the risk of loss due to bank failure, how- 
ever, the earlier Deferred Posting statutes, and the Code, have 
conditioned the right to delay the return of an item until the 
Midnight Deadline, upon the making of a provisional settle- 
ment on the day of receipt.” 

All of this talk about credit for an item and settlement for 
an item should not be permitted to obscure the fact that between 
banks, at least as to cash items, credits and settlements are never 
for an item, but are for a shipment of items in bulk, or for the 
full amount of a “cash letter.” 


ANALYSIS 
Let us now examine some of the provisions of Article 4 in 
the light of the foregoing principles and rather sketchy factual 
background. For the sake of clarity, let us start with the rules 
governing the relationship between a depositor and his bank of 


® § 4-104(h), PL. 96. 
10 § 4-301, PL. 104. 
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deposit. In several of our hypothetical cases, a check was de- 
posited in a checking account. When does the depositor be- 
come entitled to withdraw the amount of his deposit? Section 
4-213(8)™ provides that such credit becomes final (a) at the 
opening of the next banking day if the deposit is money; (b) at 
the opening of the second banking day following receipt of the 
deposit in the case of an “on us” item; (c) if a provisional settle- 
ment was made, when the depositary bank has received final 
payment and a reasonable time has elapsed for the receipt of 
any notice of non-payment; and (d) in all other cases (i.e. cases 
in which the item is such, or the instructions accompanying it 
are such, that it is handled as a non-cash item) when the bank 
of deposit receives final payment. 


Passing for the moment the concept “final payment” for 
later discussion, we have here the use of the defined term “bank- 
ing day” and the phrase “receipt of the deposit,” both of which 
must be understood if the rules of the section are to be correctly 
applied. Section 4-104(c)” defines “banking day” as “that 
part of any day on which a bank is open to the public for carry- 
ing on substantially all of its banking functions.” Thus a bank 
which stays open after normal hours to cash checks and receive 
deposits does not thereby extend its banking day. 


What then are the time limits applicable to items received 
“after hours” or during late afternoon or evening hours? Sec- 
tion 4-107" provides that in such a case, the item may be treated 
as being received at the opening of the next banking day.” 
Thus, an “on us” item received after hours on Monday would 
count as being received on Tuesday and the deposit would be 
available for withdrawal on Thursday morning, subject, of 
course, to any right of charge-back or refund for breach of a 
presentment warranty. 


Now that we have a deposit in the account available for 
withdrawal, in what ways does the Code regulate the relation- 


11 PL. 108. 
12 PL. 96. 
18 PL. 97. 
14 For the same rule at common law seee Loux v. Fox, supra, Note 8. 
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ship between banker and customer? We must say “in what 
ways” because the Code by no means attempts a complete regu- 
lation of the depositor-banker relationship, but only a few as- 
pects of that relationship as it affects collections. Matters 
relating to the title to the account, imposition of service charges 
and adverse claims are not to be found in the Code. Seven sec- 
tions in Part 4 of Article 4 and one section in Part 8 of the 
Article are all that we need consider here. 


Section 4-401” provides that as against its customer a bank 
may charge items to his account even though the charge creates 
an overdraft. This does not repeal any law prohibiting the 
doing of business on overdraft, or the certification of checks 
against uncollected funds. It merely prevents a claim by a 
customer that overdrawing his account should operate as a stop 
order. The section also permits a bank making a payment in 
good faith to charge a customer’s account according to the 
original tenor of an altered item, and according to the tenor of 
a completed item “even though the bank knew” (at the time of 
making the charge) “that it was incomplete when delivered.” 


This last represents, perhaps, a change in the law of Penn- 
sylvania and, at the same time, gives us an illustration of the 
application of our first principle, that rules of protection for the 
few bad items should not render it substantially more costly to 
process the great bulk of good items. The average bookkeeper 
must process about 2,600 items a day. You cannot expect, in 
the first instance, such a work load to permit so detailed an 
examination of a check, to determine whether an item has been 
completed in a different handwriting, or upon a different type- 
writer, even though at a later date, in a courtroom, with the aid 
of enlarged photographs, a jury might find the difference to be 
“obvious.” In the eight seconds allotted per item, the average 
bookkeeper has enough to do, even with mechanized posting 
equipment. No person would be willing to pay the resultant 
service charges if the rules of law compelled the banks to hire 
bookkeepers capable of exercising judgment and discrimination 
in matters of this sort and slowed operations to the extent neces- 


15 PL. 106. 
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sary to provide sufficient time. Furthermore, the known loyalty 
and honesty of the very vast majority of agents entrusted with 
filling out checks also compels the vote of confidence given 
fiduciaries in general throughout the Code. 

The same principle of treating many aspects of bank collec- 
tions as a bulk mechanized operation, not calling for the exercise 
of judgment or discrimination in individual cases, unless re- 
quired by special instructions, also motivated the solution of 
another problem. Suppose the customer has drawn several 
checks, no one of which overdraws his account, but by the ag- 
gregate, the account is overdrawn. Suppose further that all 
of these items reach the bookkeeper’s desk at the same time, 
that is for the same posting run. The rule of law could require 
the payment of the earliest issued checks ahead of later issues, 
or it could require the payment of the greatest dollar amount 
payable, or the greatest number of checks payable, or adopt 
some other rule of like precision. But again the cost principle 
comes in. Hiring bookkeepers of such discrimination, or even 
taking time out to perform the necessary sorting and thinking 
to apply any such rule would greatly increase costs. Section 
4-308 (2)** makes such items payable in any order convenient 
to the bank. The rule is, of course, subject to the provision 
that there be no competing item such as a stop order, notice, 
legal process or a set-off which would have priority over items 
to be charged. 

The rules of priority are stated in § 4-808(1).” Here 
again there could be many rules of priority. It could be argued, 
as the writer once did, that since items received on Monday are 
held over for posting on Tuesday purely for the convenience of 
the bank, they should be paid on Tuesday in preference to 
notices, stops, legal process or other items received on Tuesday. 
Such a rule would require a “day-blockage” of items, and as- 
sumes that a bank can tell with precision when an item was re- 
ceived. It has, however, been demonstrated, at least to the 
writer’s satisfaction, that many banks cannot do this. 


Another defect in the suggested “day-blockage” rule was 


16 PL. 105. 


17 PLL. 105. 
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that banks will often charge items paid over the counter, or 
certified, on Tuesday to a customer’s account ahead of mail and 
clearing house items received on Monday. This is necessary 
for smooth and efficient operations. While legally, a bank, or 
any other payor for that matter, may defer payment of any 
item until the close of business on the day payment is due, the 
picture of a long line of impatient holders returning to the 
banks at 3.00 P.M. to ascertain whether items presented in the 
morning are to be paid, indicates the lack of wisdom of such a 
rule. Nor is it feasible to ascertain on Tuesday morning 
whether John Jones’ account has outstanding debit items re- 
ceived on Monday, but still to be posted, without so interrupt- 
ing the orderly flow of work as to destroy a great many of the 
benefits to be derived from the practice of deferred posting, 
with resultant increase of costs of operation. Consequently, 
the decision to abandon the concept of “day-blockage” was 
proper and in accordance with the principles which, as we have 
seen, should form the basis of any proper bank collection law. 


The final solution, now the law in Pennsylvania, is that 
priority will be determined in effect by a rule that the first to 
reach the bookkeeper will be given priority. This “race-to-the- 
bookkeeper” rule results from the provisions of § 4-808" re- 
quiring that notices, stops and other “legals” received, to use 
a bank term, take priority over any item payable from an ac- 
count until the bank shall have 


“(a) accepted or certified the item; 

“(b) paid the item in cash; 

“(c) settled for the item by separate remittance for the par- 
ticular item; 

“(d) completed the process of posting the item ‘to the indi- 
cated account of the drawer . . . or otherwise has evidenced by 
examination of such indicated account and by action its decision 
to pay the item; .. .” 


The last quoted phrase, “or has evidenced by examination of 
such indicated account and by action its decision to pay the 
item,” is of course, necessary to preserve the priority of items 
which have, in bank parlance, been “sight posted.” 


18 PL. 105. 
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The above are mechanical things, but the determination of 
the exact time when they were done may be difficult of later 
objective proof. Yet, in several instances, it can clearly be 
demonstrated that the same difficulty of proof situation exists 
in the law today. Criticism of the Code, based upon a lack of 
precision of application, when the same lack existed in the prior 
law is nothing more than a criticism that the Code has not pro- 
duced a millennium. Nobody contends that it has. The argu- 
ment for the Code is that, on net balance, it is a good step for- 
ward, a modernization of existing rules and a situation in which 
somewhat greater precision has been obtained than heretofore 
existed. 

Consider the possible case of contested priority between an 
attachment execution for $8,000 and items payable from the 
account of the defendant which had an opening balance of 
$10,000 on Tuesday. The attachment papers were served on 
an officer of the bank on Tuesday at 12:00 noon. The affidavit 
of service sets forth this time, and the officer’s diary shows this 
to be correct. The officer examined the papers and routed them 
to the appropriate bookkeeper, telephoned him at 12:04 P.M. 
to learn that he had just left for lunch, and notified him of the 
attachment when he returned from lunch at 1:00 P.M. He sent 
the papers to the bookkeeper by messenger who in ordinary 
course delivered them to the bookkeeper’s desk at 12:80 P.M. 
At 11:50 A.M. that morning the bank had certified a check for 
$3,000 for the defendant-customer, at 12:02 P.M. it had paid 
one of his checks for $500 over the counter to the holder, and at 
12:15 P.M. the customer himself had made a withdrawal over 
the counter of $2,000 for pay roll purposes. The withdrawal 
was made from the teller with whom he usually did business. 
The teller, knowing something of the customer and of his sub- 
stantial average balances, and that this withdrawal was a 
usual weekly affair, did not telephone the bookkeeper to verify 
the balance in the account. It was not until 1:45 P.M. that 
notice of the attachment was received by the teller in accordance 
with the bank’s routine. 

It is, of course, as any bank lawyer knows, and as anyone 
who would stop to think should realize, relatively easy to de- 
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termine what the legal situation is on the above statement of 
facts, but vastly more difficult to establish those facts by com- 
petent legal proof. 

There is no trouble about the time of service, of course, and 
counsel for the attaching creditor will seek to show that all three 
of the debits mentioned above occurred after 12:00 noon, as in 
fact two of them did. He then argues that notice to an agent is 
notice to the principal and that as of 12:00 noon the bank was 
on notice of the attachment and all action taken thereafter by 
the bank was at its own risk and peril. The account should be 
immediately subjected to the lien of his attachment, which must 
be considered as having attached a balance of $10,000. The 
bank’s counsel is instructed to contend for a balance of $4,500. 
Which is right? 

Prior to the Code the problem was the same as under the 
Code. If the items were “paid” before the attachment was 
“received” then the bank will be right, if not, then the attaching 
creditor will prevail. 

But how can the bank prove that the certification occurred 
at 11:50 A.M.? Operating papers of banks are not time- 
stamped, the tellers handling the transaction and the book- 
keeper can, perhaps, testify that they handled the transaction 
before going out to lunch, but in many cases, the time of going 
out to lunch is not fixed by records that can serve to give the 
necessary precision of proof. The best we can be sure of, with 
luck, is that the transaction occurred around noon or shortly 
before that time. 

As to the item paid over the counter, we will be in no better 
position. The bookkeeper, in all probability, “sight posted” a 
$500 “hold” to the account when called by the teller cashing the 
item for someone other than the drawer, and with luck may re- 
member that this was done before going to lunch—with luck 
because, unless the controversy arises quickly, the bookkeeper 
may only be able to testify that he set up the hold before he was 
notified of the service of the attachment, with no recollection of 
the timing, for again, operating papers are not stamped. 

The same situation will arise with respect to the pay roll 
withdrawal. How can the time be fixed with certainty? Was 
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the teller derelict in his duty in not checking around the bank to 
find out whether any officer had received a stop order or had 
been served with attachment papers? Was his duty limited to 
acting upon what had been brought to his attention through 
normal bank procedures? Or, did he owe a duty to the creditor 
to check at least with the clerk in charge of sending notices of 
stops and other “legals” to tellers to see if a notice was on the 
way?! 

True, the Code does not, and should not purport to provide 
precise answers to all possible questions. The writer submits, 
however, that there are more definite tools to work with under 
the Code than under prior law. A bank is clearly an “organiza- 
tion” as that term is defined in § 1-201(28).’* Section 1-201 
(27)* specifically provides that 

“Notice or notification received by an organization is effective 
for a particular transaction from the time when it is brought to 
the attention of the individual conducting that transaction, and 


in any event from the time when it would have been brought to 
his attention if the organization had exercised due diligence.” 


This sentence is found in the definition of when a person “re- 
ceives” notice or notification, and § 4-303” treats notice, stop 
order or legal process in the same group; giving them priority 
when “received.” It follows, therefore, that the sentence just 
quoted from the definition of when notice is “received” applies 
equally to when a stop order or a legal process is “received.”™ 
Thus, under the Code, the teller would appear to be under 
no duiy to make inquiries, but would be entitled to follow usual 
and normal bank routine, and expedite the business of the cus- 
tomers before him, without incurring liability. This result is, 
of course, but another instance of the application of the prin- 
ciple that safeguards for the few bad transactions should not be 
permitted to clog the flow of the vast majority of good trans- 
actions. Problems of fact determination that existed before 
19 PL. 20. 
20 PL. 20. 
21 PL. 108. 
22 The entire basis of the priority granted is based upon notice of the receipt of 
—. Consequently, the Code rules governing the ,IT 7 -Y notice 


equally to determine when, with respect to a 
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the Code are not changed, except as emphasis on commercial 
routine may support binding instructions on proofs that judges 
would now let go to a jury. 

Under the Code, it would appear, in our hypothetical case, 
that the attachment had no priority over any of the three items 
considered. It seems, to the writer, at least, that fifteen minutes 
is far too short a time, in any but two or three-men banks for 
notice of the attachment “to have been brought to his (the 
teller’s) attention if the organization had exercised due dili- 
gence.” 

The Code continues in § 4-402” the prior rule of our Penn- 
sylvania Act approved June 12, 1919,* that, although a bank 
remains liable to its customer, as for trade libel, yet where the 
dishonor occurs through mistake, the bank’s liability is limited 
to the actual damages proved. The section takes the position 
that arrest or prosecution of the depositor is a proximate cause 
of a wrongful dishonor and specifically permits recovery, but 
again only for the actual damages proved. 

The third section in the group of seven sections covering 
certain relations between depositor and bank is the section re- 
lating to stopping payment.” The problem of stopping pay- 
ment has, for banks, been a vexing one. As to some aspects of 
the situation the Code again leaves the situation the same as it 
was before, and as to others, definite rules are provided where 
conflict existed in the case law or under prior statutes existing 
in twenty-nine states.” 

23 PL. 106. 
24 Act of June 12, 1919, P.L. 458, Punvon’s Pa. Srar. Ann. tit. 7, § 211 (1989) (Re- 
Bie § 10-108, PL. 178). 
ley aiiheiis te tenihasit ghitnte teenie outs quarter of a 
an fice Note S, eupra. Peanayivania adopted a one year limit in 1941. Act of July 


29, 1941, P.L. 586, nner Pa. Srar. ANN. tit. 7, § 819-012 (Supp. 1958). The statutes 
are collected in 8 Paron’s Diczst $461 (1944). 


(To be continued) 





Responsibilities of a Bank Director 


By CHRISTOPHER W. WILSON, JR. 
General Counsel, The First National Bank of Chicago 


Back in 1929 Mr. Craig B. Hazelwood, who was then a 
Vice President and Director of The First National Bank of 
Chicago, published a book entitled “The Bank and its Direc- 
tors.” Although many changes have taken place since then 
in the field of banking, there is much in Mr. Hazelwood’s book 
which is still quite pertinent today. His opening paragraph 
contains an excellent statement as to the importance of this 
subject: 

“The director of a good bank—and no one should be the 
director of any other kind—occupies a position of exceptional 
responsibility, power, prestige, and honor. It is not too much 
to say that upon the shoulders of the bank directors of this 


country rests a great part of the burden of maintaining the 
solvency and the prosperity of the entire nation.” 


To try to cover a subject of this kind in a few pages in any 
detail would obviously be impossible, but I will try to touch 
on what I believe are a few of the high spots. 

First, let us consider the powers of a bank director—that 
is, what he is authorized to do. This requires an examination 
both of applicable statutes and also of the bank’s charter and 
by-laws. Bank charters, for instance, commonly provide that 
the Board of Directors shall have the power to appoint offi- 
cers, fix their salaries, define their duties, make by-laws and 
generally to do all acts lawful for a Board of Directors to do 
and perform. Neither the National Bank Act nor most state 
banking statutes contain any specific enumeration of powers, 


but are given broad powers to provide for the administration 
of the affairs of their banks. 


Now let us turn to the question of the duties and liabilities 
of a bank director. These duties and liabilities fall into two 
classes—those set forth in the statutes, and those which are 
imposed by common law arising from the fiduciary nature of 
the relationship of the bank directors to their stockholders and 
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depositors. This fiduciary relationship exists by reason of the 
fact that banks are considered to be quasi-public institutions, 
and hence their directors are subjected to a somewhat higher 
degree of responsibility than directors of most other types of 
corporations. 


With reference to their statutory duties and liabilities, 
there is the over-all duty to manage the affairs of the bank, 
directly or through duly appointed officers in a careful and 
prudent manner. For example, as to national banks, Section 
5289 of the United States Revised Statutes (12 U.S.C. 93) 
provides that if any director knowingly violates, or knowingly 
permits any officer or agent of the bank to violate, any pro- 
vision of the National Bank Act, the director will be personally 
liable for all damages which the bank or any stockholder or 
any other person may sustain as a result of such violation. 
Section 22(f) of the Federal Reserve Act (12 U.S.C. 5038) 
contains a similar provision applicable to directors of all mem- 
ber banks. The interpretation of these statutes has inevitably 
led to considerable litigation as to what constitutes sufficient 
knowledge, how far the directors may rely on the bank’s staff, 
whether a director may escape liability by refusing or neglect- 
ing to participate in board meetings and many other interesting 
questions. 


I believe that the statutory provisions which are most likely 
to involve director liability are those dealing with real estate 
loans and excess loans to any one borrower. There are also 
important provisions as to such matters as dividends, under- 
writing securities, making adequate examinations, issuing false 
statements and making loans to bank officers. On the question 
of excess loans to one borrower, to mention one specific situa- 
tion, it has been held that directors of a national bank are 
liable not only for the portion of any loan in excess of the legal 
limit, but for the entire amount of the loan (Corsicana National 
Bank v. Johnson, 251 U.S. 68), and although the law and 
regulations are not entirely clear, it appears that the only safe 
way to eliminate directors’ liability on an excess loan is to have 
it paid off in full as soon as possible. 


THE BANKING LAW JOURNAL 178 


Banks with Trust Departments add other duties and re- 
sponsibilities on the shoulders of their directors. Where a 
national bank has been given permission to establish a Trust 
Department, it then becomes subject to Regulation F issued 
by the Board of Governors of the Federal Reserve System. 
Section 6 of this regulation provides, in part, as follows: 


“Directors’ supervision of trust department.—The board of 
directors is responsible for the investment of trust funds by 
the bank, the disposition of trust investments, the supervision 
of the trust department, the determination of the policies of 
such department and for the review of the actions of all com- 
mittees appointed by the board of directors for the conduct of 
the trust department. The acceptance of all trusts shall be 
approved by the board of directors or a committee appointed 
by such board, and the closing out or relinquishment of all 
trusts shall be approved or ratified by the board of directors or 
a committee appointed by such board; and such committee or 
committees shall be composed of capable and experienced offi- 
cers or directors of the bank. Any such approval or ratification 
shall be recorded in the minutes of the board of directors or 
of such committee as the case may be. 

“Trust investment committee—Before any such national 
bank undertakes to act in any fiduciary capacity, the board of 
directors of the bank shall appoint a trust investment commit- 
tee which shall be composed of at least three members, who 
shall be capable and experienced officers or directors of the 
ce” 


The common law duties of a bank director are well set forth 
in the following excerpt from a Federal case on this subject 
decided in 1907: 


“(1) Directors are charged with the duty of reasonable 
supervision over the affairs of the bank. It is their duty to 
use ordinary diligence in ascertaining the condition of its busi- 
ness, and to exercise reasonable control and supervision over 
its affairs. (2) They are not insurers or guarantors of the fidel- 
ity and proper conduct of the executive officers of the bank, 
and they are not responsible for losses resulting from their 
wrongful acts or omissions, provided they have exercised ordin- 
ary care in the discharge of their own duties as directors. (3) 
Ordinary care, in this matter as in other departments of the 
law, means that degree of care which ordinarily prudent and 
diligent men would exercise under similar circumstances. (4) 
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The degree of care required further depends upon the subject 
to which it is to be applied, and each case must be determined 
in view of all the circumstances. (5) If nothing has come to 
the knowledge to awaken suspicion that something is going 
wrong, ordinary attention to the affairs of the institution is 
sufficient. If, upon the other hand, directors know, or by the 
exercise of ordinary care should have known, any facts which 
would awaken suspicion and put a prudent man on his guard, 
then a degree of care commensurate with the evil to be avoided 
is required, and a want of that care makes them responsible. 
Directors cannot, in justice to those who deal with the bank, 
shut their eyes to what is going on around them. (6) Directors 
are not expected to watch the routine of every day’s business, 
but they ought to have a general knowledge of the manner in 
which the bank’s business is conducted, and upon what securi- 
ties its larger lines of credit are given, and generally to know 
of and give direction to the important and general affairs of 
the bank. (7) It is incumbent upon bank directors in the exer- 
cise of ordinary prudence, and as a part of their duty of gen- 
eral supervision, to cause an examination of the condition and 
resources of the bank to be made with reasonable frequency.” 
(Rankin v. Cooper, 149 F. 1010) 


The more recent case of Michelsen v. Penney, 185 F. (2d) 409 
contains an interesting and detailed discussion of both common 
law and statutory liability of directors. 


In addition to the above civil liabilities, bank directors are 
also subject to certain criminal liabilities, some of which should 
at least be mentioned in any discussion of this subject. In 
the case of national bank directors there are criminal liabilities 
for embezzlement and misapplication of funds (18 U.S.C. 
656), for making false entries (18 U.S.C. 1005), for certify- 
ing checks where there are insufficient funds (18 U.S.C. 1004), 
for making political contributions from bank funds (18 U.S.C. 
610) and for loaning trust funds to officers or employees of 
the bank (12 U.S.C. 248(k)). Directors of state banks are, 
of course, subject to the criminal laws of their respective states. 


You will note that there is a certain overlapping of statu- 
tory and common law duties, but taken together it is obvious 
that a bank director must be considerably more than a mere 
figurehead. On the other hand, the courts have recognized 
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that most bank directors are busy men who can spend only a 
limited amount of time on bank matters and who have usually 
been chosen because of their achievements in other fields. In 
the case of Robinson v. Hall, 68 F. 222, it was stated that the 
courts “are under perplexing restraint lest they should, by 
severity in their rulings, make directorships repulsive to the 
class of men whose services are most needed, or by laxity in 
dealing with glaring negligence render worthless the super- 
vision of directors over national banks and leave these institu- 
tions a prey to dishonest executive officers.”” There is an inter- 
esting opinion along these lines by the U. S. Supreme Court 
in the case of Briggs v. Spaulding, 141 U.S. 132. In other 
words, the courts have adopted what might be called a rule of 
reason in imposing liabilities on bank directors. 

Some states have attempted to lessen the burdens placed 
upon corporate directors, including bank directors, by adopt- 
ing legislation authorizing the reimbursement of directors for 
costs in defending actions brought against them by reason of 
their actions as directors. Various banks and other corpora- 
tions have amended their by-laws to provide for such indemni- 
fication; but whether or not directors may be reimbursed for 
their expenses arising out of suits by stockholders or depositors, 
it is amply clear from this short discussion that bank officers 
and employees should at all times keep in mind the possible 
liability of their directors when making decisions on close ques- 
tions as to what might constitute a real estate loan or an excess 
loan and other similar matters. When such questions are pre- 
sented in our Bank we try to be as constructive as possible, 
but if there is a real doubt we always try to resolve such ques- 
tions in a way that will eliminate the possibility of director 
liability. 

If this brief review has aroused the reader’s interest in any 
of the problems which I have mentioned, I suggest the follow- 
ing sources of information on this subject: 


(1) THE BANK AND ITS DIRECTORS, by Craig B. Hazel- 
wood (1929). 

(2) PATON’S DIGEST OF LEGAL OPINIONS, Volume 1 
Page 265, dealing with personal liability of bank directors. 
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(8) LEGAL DUTIES AND LIABILITIES OF NATIONAL 
BANK DIRECTORS, Volume 2 of Prentice-Hall Federal 
Bank Service at Paragraph 22051. | 
(4) DUTIES AND LIABILITIES OF DIRECTORS OF 
NATIONAL BANKS, Treasury Department Form 1417 | 
(revised Ceptember 1953) compiled by the office of the 
Comptroller of the Currency. | 


In conclusion I would like to add a word of caution, when the 
bank has specific problems where business policy seems to re- 
quire favorable action but which may involve liability on the 
part of its directors, attorneys should be consulted. 








BANKING DECISIONS 


In this department are published each month all of the important deci- 


sions of the Federal and State Courts involving questions pertaining 
to the law of banking and negotiable instruments. The experiences 
they disclose deserve careful attention and study of bankers, bank 
counsel, the depositor and the bank student seeking advancement. 





Bank Cashier’s Check Held Invalid in 
Hands of Holder in Due Course 


A decision has been handed down by the Supreme Court 
of Oklahoma which will do much to cast suspicion on cashier’s 
checks by the general public. A bookkeeper obtained the 
signature of his employer on a check made payable in some 
unexplained way to a fictitious person. This check was taken 
to the employer’s bank where it was exchanged in part for 
the bank’s check made payable to the same fictitious payee. 
The bookkeeper endorsed the payee’s name and the check 
finally ended in the hands of a holder who paid value for it 
and had no notice of any infirmity in the instrument. When 
the holder and his bank and the bank issuing the check joined 
in one suit to determine the status of the check, the court 
held the rule that a holder in due course of a negotiable paper 
has good title against the world does not apply where a pur- 
ported payee’s endorsement is a forgery. The court pointed 
out that if the check had been payable to bearer, then the holder 
would have prevailed. Also, when the holder suggested that 
in issuing the cashier’s check the bank both made and accepted 
it and consequently under the statutes had admitted the payee’s 
existence and capacity to endorse, the court ruled that the 
bank had promised to pay only a person who did not exist 
and could not therefore have endorsed the check. 


It seems fair to say that this decision shifts losses by forged 


NOTE—For similar decisions see B..L. J. Digest (Fifth Edition) §277 
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endorsements to the general public, a place where it tradition- 
ally has not rested. The over-all effect of the case would 
appear to be a serious curtailment of the commercial value 
of bank checks which now, at least in Oklahoma, cannot be 
looked upon as having the equivalent of cash. Wilson v. First 
National Bank & Trust Co., Supreme Court of Oklahoma, 
276 P. 2d 766. The opinion of the court is as follows: 


Syllabus by the Court. 


1. The rule that the transfer of negotiable paper endorsed in 
blank or otherwise negotiable by delivery to a bona fide purchaser for 
value, without notice and before maturity, vests in him a title good 
against the world, does not apply to a cashier’s check where the pur- 
ported payee’s endorsement is a forgery. 


2. Though our statutes with reference to nogotiable instruments 
provide that the maker and acceptor of such an instrument admits 
“the existence of the payee and his then capacity to endorse,” Tit. 48 
O.S.1951 § § 141 and 148, said statutes do not have the effect of com- 
mitting or obligating the bank issuing a cashier’s check to pay it if 
the endorsement of the payee’s name is forged, even though transferred 
through the forger to a holder for value without notice of the forgery. 


8. A general or unconditional acceptance of a cashier’s check is only 
an acceptance of it, as drawn, or according to its tenor, and does not 
obligate the bank to pay a holder thereof who has acquired it through 
the medium of a forged endorsement of the payee. 


4. Evidence examined, and Held: On the basis of the evidence in the 
present case, the rule that a check intentionally made payable to a 
fictitious payee is payable as if made to bearer, is not applicable; Fur- 
ther, Held: That without proof that the bank issuing the forged cash- 
ier’s check had paid or credited the amount of said check to the account 
of its depositor whose funds paid for the check, said bank was entitled 
to recover said amount paid to the collecting bank, and the collecting 
bank was entitled to recover it from its depositor who took said forged 
check for value without notice of the forgery. 


Wayne E. Wheeling, Ross N. Lillard, Oklahoma City, for plaintiffs 
in error. 

Monnet, Hayes & Bullis, Oklahoma City, for defendant in error, 
Liberty Nat. Bank & Trust Co. of Oklahoma City. 


Fenton & Fenton, Oklahoma City, for defendant in error, First Nat. 
Bank & Trust Co. of Oklahoma City. 
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BLACKBIRD, J.—This action involves the relative rights of the 
litigants to the proceeds of a cashier’s check in the amount of $5,000, 
which one Ted Burkhart, bookkeeper for a business operated by W. H. 
May, a depositor of the Liberty National Bank & Trust Company, of 
Oklahoma City, fraudulently procured said bank to issue, on January 
9, 1951. It is one of four identical cashier’s checks he obtained at the 
bank at the same time, made payable to the order of: “Martin To- 
well.” They were purchased with an ordinary check in the amount 
of $20,000, signed by Burkhart’s employer, May, wherein the payee 
was designated by the same name. (It was developed at the trial that 
said name was fictitious in that it belonged to no known individual and 
was merely the first part of the name of Martin Towell Supply Com- 
pany, which had been furnishing towel service to May’s establishment, 
for which said service he owed a much lesser sum, indicated by evi- 
dence offered to be only $7.60). It does not clearly appear whether 
the amount of the check was filled in when Burkhart procured his 
employer to sign it, or whether Burkhart did that afterwards. It is 
certain from the undisputed evidence, including May’s testimony, how- 
ever, that he never intended to sign a check to said Towell Supply 
Company for more than his debt to it. Thereafter, in the course of 
his duties during the following week, or on January 15, 1951, Burk- 
hart took several thousand dollars of the current receipts of May’s 
business to the Liberty National Bank, and, immediately after deposit- 
ing said funds to May’s account, presented the above described $20,- 
000 check to the teller who usually handled Mr. May’s deposits and 
knew Burkhart to be his bookkeeper, and obtained said teller’s “O.K.” 
on it for the purpose of one or more cashier’s checks. Thereupon Burk- 
hart delivered the check, thus “O.K.’d,” to another teller whose duties 
consisted at least partly in making out cashier’s checks for the bank. 
At Burkhart’s direction, this teller made up four $5,000 cashier’s checks, 
bearing the same fictitious payee’s name as May’s aforesaid $20,000 
personal check which he entered on the bank’s cashier’s check register. 
After both he and the assistant cashier had signed these four cashier’s 
checks they were delivered to Burkhart. Sometime after leaving the 
bank, Burkhart himself wrote the name: “Martin Towell” as an en- 
dorsement on the back of the one involved here, and apparently de- 
livered it to one of the owners of an Oklahoma City night club. Later 
one of these owners delivered the cashier’s checks, without further 
endorsement, to plaintiff in error, P. G. Wilson, a building contractor, 
to apply on a large debt said owners owed him for construction work 
he had performed at their night club. The check was then endorsed 
by Wilson’s wife, the other plaintiff in error, and deposited by her on 
January 18, 1951, to the Wilsons’ joint-checking account in the First 
National Bank & Trust Company of Oklahoma City, hereinafter re- 
ferred to merely as: “First National.” The next day the check cleared 
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through regular banking channels and was paid without protest by the 
Liberty National Bank & Trust Company, hereinafter referred to merely 
as: “Liberty National.” Thereafter, when the $20,000 check Burkhart 
had used to purchase the four $5,000 cashier’s checks, as aforesaid, was 
mailed by Liberty National to Mr. May’s place of business in the same 
envelope with his other cancelled checks and bank statement for the 
same period, Burkhart received it and destroyed it unbeknown to Mr. 
May. Later, after Burkhart suddenly left May’s employment on March 
28, 1951, an auditor, employed by May, during a protracted audit of 
May’s books, discovered the shortage in May’s bank account and re- 
ported it to him. Thereupon, May made an affidavit apparently indicat- 
ing that the cashier’s checks had been forged, and presented it to said 
bank. Thereupon, one of said Bank’s officers notified one of the First 
National’s officers of the apparent forgery and the First National debited 
the account of plaintiff’s in error in the amount of $5,000, and notified 
them of the pending controversy concerning the check and informed 
them that it would hold said sum pending the outcome of such con- 
troversy. Thereafter, when First National refused, upon their demand, 
to return the $5,000 as a credit to their account, plaintiffs in error 
commenced the present action, as plaintiff’s, against the First National 
as defendant, to recover said sum. Later at the instance of said de- 
fendant, Liberty National was ordered to and did appear therein as an 
additional defendant and/or interpleader. 


After the issues were joined and decided by the Court without a 
jury, judgment was rendered against plaintiffs, decreeing that First 
National recover the $5,000 from them and that Liberty National re- 
cover it from First National. 


Mr. and Mrs. Wilson, whose trial court designation of plaintiffs 
will be continued, have lodged the present appeal. They contend that 
the trial court erred in denying them recovery of the proceeds of the 
$5,000 cashier’s check because it came to them as holders for value 
without notice of any defect therein, and, under the rules covering such 
negotiable instruments, the check had been accepted for payment by 
the Liberty National as drawee at the same time it issued it as maker 
and drawer. They say that under such rules such paper has the same 
attributes as money, which, even if stolen, cannot be recovered by the 
true owner from such holders for value without notice. They then 
say that under their theory, it can make no difference that the check 
may in fact have been made to a fictitious payee, for, under our ne- 
gotiable instruments law, one who makes, as well as one who accepts, 
such an instrument admits the existence of the payee and his then 
capacity to endorse, citing Tit. 48 O.S.1951 §§ 141, 143. They also 
cite Sections 294, 298, and 404, of said Title, providing that a “general 
acceptance” of a negotiable instrument assets without qualification to the 
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order of the drawer; that certification of a check by the bank on which 
it is drawn is the equivalent of acceptance; that a cashier’s check is a 
bill of exchange which, when accepted before it is drawn, is accepted 
in favor of every person who upon the faith thereof, received it for 
value; and that by reason thereof, the bank’s obligation to pay it be- 
comes absolute. Plaintiffs’ first argument that when the cashier’s check 
in question was issued it was the equivalent of “bearer paper” or money, 
seems to be based principally on the latter sections. They argue that 
to have kept the check involved from being freely negotiable, the Lib- 
erty National would have had to have accepted the check conditionally 
rather than generally or unconditionally, as it did. The simple gist 
of their argument seems to be that it could make no difference to said 
bank whether or not the check was forged, or even stolen, after its 
issuance; that by unqualifiedly drawing the check upon itself as drawee, 
it represented to the world that it had $5,000 already set aside and 
earmarked for the purpose of paying that particular check. We cannot 
agree with plaintiff's interpretation of such a check and the provisions 
of our negotiable instruments law applicable thereto. Granting that 
by the provisions of Sections 141 and 143, the maker and acceptor of 
such a check “engages that he will pay it according to its tenor,” and 
that in both making and accepting the check, he theoretically admits 
“the existence of the payee and his then capacity to indorse,” such 
maker and acceptor does not “engage,” promise or represent that he will 
pay the check if some person or party other than the named and in- 
tended payee endorses it in his stead or forges the payee’s name as his 
endorsement thereon. The check in question was not accepted before 
it was drawn. It was accepted only after, and as drawn, payable to 
the order of the named payee. If the check had been made payable 
to bearer, then it would have been freely negotiable as money and in the 
hands of a holder for value without notice it would have made no 
difference that it had been stolen or negotiated by a person who had 
no right to it. See 8 AmJur., “Bills and Notes,” sec. 619, p. 332. 
As it was made “Pay To The Order Of Martin Towell” it was payable 
only in that “tenor,” and only after said named and intended payee, 
or some one authorized by the named payee to do so, had endorsed said 
payee’s name thereon. Under our statute a forged signature is wholly 
inoperative, and no right to enforce a forged instrument can be acquir- 
ed through such signature. 48 O.S.1951 § 43; Jones v. Citizens’ Nat. 
Bank of Okmulgee, 106 Okl. 162, 233 P. 472. In Young v. Hembree, 
181 Okl. 202, 73 P.2d 393, 394, this Court said that in order for a holder 
of a check payable “to order” to be deemed a “holder in due course,” 
the check must have been endorsed by the payee; and where it has 
not, said holder cannot be regarded as having taken as an innocent 
purchaser. Although plaintiffs point out that the cited cases involved 
ordinary or personal checks as distinguished from cashier’s checks, and 
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they contend that the rules applied to the former should not apply to 
the latter, which are more negotiable and partake more of the nature 
of money or “paper current,” we have been unable to discover any 
valid reason for making the drawee bank any more responsible for, or 
liable regardless of the genuineness of the payee’s endorsement on, a 
cashier’s check than on an ordinary check. Such checks have neither 
the purposes or attributes of traveler’s checks, such as were involved in 
American Express Co. v. Anadarko Bank & Trust Co., 179 Okl. 606, 
67 P.2d 55, 110 A.L.R. 972, upon which plaintiffs strongly rely. As 
pointed out in that case traveler’s checks are issued in such form and 
with such representations that they cannot be regarded as incomplete 
instruments nor non-negotiable, as far as the issuing agency is con- 
cerned, even before any signature of the payee appears thereon. This 
cannot be said of a cashier’s check which is not completely negotiable 
until it bears the genuine endorsement of the payee. 

Plaintiffs also cite cases for the rule that where a negotiable instru- 
ment is intentionally made payable to a fictitious person, it is treated 
as payable to bearer after transmission to a bona fide holder for value. 
The case of Kohler v. First Nat. Bank of Tonasket, 157 Wash. 417, 289 
P. 47, is not in point here. That case involved the question of whether 
payment could be stopped on a bank draft. As to the cashier’s check 
involved herein no one is attempting to stop payment of it according 
to its “tenor” or as “accepted” by the issuing bank. The objection to 
payment is that it was not negotiated according to its tenor and the 
payee to whose order it was made payable, never “gave the order” or 
(in other words) endorsed it, but that another forged the endorsement 
which was wholly incapable under Tit. 48 O0.S.1951 § 48, supra, of pass- 
ing to the holder any right to the payment that had been guaranteed 
by the issuing bank. For the same reason, and others, the authorities 
cited by plaintiffs to the effect that defenses arising out of the transfer 
of a bill or note, that are personal to the transferrer, are unavailable 
to the maker, are not applicable to the check in question. The bank 
has a right to insist that the check be paid only according to its tenor 
and, by our negotiable law, that is a statutory and implied condition 
of every general acceptance. It is only on that condition that Liberty 
National could be held to have assumed any obligation to pay it under 
our “holder in due course” statute, 48 0.8.1951 § 129, prior to its acquisi- 
tion by plaintiffs. Nor had the check, when plaintiffs acquired it, ever 
become payable to bearer as having been endorsed in blank, (as pro- 
vided in Tit. 48 0.S.1951 § 85) because said purported endorsement 
of the payee named therein (that would have made it so payable) was 
not a genuine endorsement. 

Plaintiffs’ further argument is substantially the following. Since, 
according to the testimony of the Liberty National’s employees and 
officials who handled May’s personal check and the issuing of the 
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cashier’s checks which it purchased, they did not know or consider 
whether the payee’s name “Martin Towell” was fictitious or not, but 
merely made the cashier’s checks payable to the order of the same 
payee as the one named in the personal check (taking the latter and 
similar direction from Burkhart as their authorization for so making 
it) W. H. May, himself, was the real maker of the cashier’s checks 
and said employees merely his agents; and since May’s testimony showed 
that when he signed the personai check, he never entertained any belief 
that “Martin Towell” was an individual in being and knew that was 
not the name of his creditor “Martin Towell Supply Company,” he 
therefore knew he was making the check to a fictitious payee, and, 
though he did not know or intend that cashier’s checks totalling $20,- 
000 would be issued on the strength of his personal check, he must be 
held to know this, since his agent Burkhart knew, and therefore the 
cashier’s checks must in law be termed payable to bearer, citing 7 
Am.Jur., “Bills and Notes,” sec. 96, and cases cited in the notes thereto. 
See also 10 C.J.S., Bills and Notes, § 129. A necessary element of this 
theory is that the knowledge of the agent Burkhart was imputable to 
his principal May, and, under it, the bank’s employees and officials 
whose actions were necessary in assisting Burkhart to carry out his 
fraudulent scheme whereby the cashier’s checks were obtained, were 
also May’s agents. This Court in the leading case of Aetna Casualty 
& Insurance Co. v. Local Bldg. & Loan Ass’n, 162 Okl. 141, 19 P.2d 
612, 613, 86 A.L.R. 526, held: 


“The knowledge of agent is not imputed to his principal where 
the knowledge sought to be imputed concerns, or is connected with, 
an independent fraudulent act being perpetrated by the agent for 
his own benefit, unless such agent is the only agent acting for the 
principal in connection with the transaction both in perpetrating 
the fraudulent act and in receiving the benefits thereof.” 


In this connection, see also 3 CJ.S., Agency, § 269, and the dis- 
cussion in the Annotations at 50 L.R.A. 75. On the basis of the above 
authority, plaintiffs’ theory referred to cannot be applied to the present 
case. 

Plaintiffs’ remaining argument is that since the evidence fails to 
show that Liberty National has reimbursed or restored to Mr. May’s 
account the $5,000 it has already paid the collecting bank, First Na- 
tional (who has remained in possession of the money as a sort of stake- 
holder awaiting the outcome of this litigation) and, for all that appears, 
the personal check which purchased the cashier’s checks remains charg- 
ed against May’s account in the Liberty National, that bank has failed 
to prove it has suffered any loss by reason of such payment, which, 
under some of the authorities referred to in Jones v. Citizens’ Nat. 
Bank of Okmulgee, supra, and others, 9 C.J.S., Banks and Banking, 
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§ $57 (3), is a necessary prerequisite to its recovery. That rule is not 
applicable to Liberty National in the present case. It applies where 
the bank can lawfully charge the payment to the account of its depositor. 
7 Am.Jur., “Banks,” sec. 598, p. 434, Note 10, and the authorities cited 
thereunder. While it is true that here the Liberty National was not 
shown to have restored to his credit the $5,000 (or any part of the $20,- 
000) originally debited to Mr. May’s account, and as far as the record 
shows has awaited the outcome of this litigation before doing so, it 
must be assumed that since it has been established that the money 
represented thereby has been disbursed on a forged endorsement, said 
bank will recognize that said sum cannot remain debited to May’s ac- 
count and will replace or supersede said debit with a credit. Liberty 
National cannot be deemed guilty of negligence in paying the cashier’s 
check when forwarded to it for that purpose with First National’s and 
Mrs. Wilson’s endorsement thereon. It had no way of ascertaining the 
genuineness of the endorsement of “Martin Towell” like it would have 
had in the instance of one of its depositor’s signatures. It had a right 
to rely on these endorsements as guaranteeing the validity of the pre- 
vious “Martin Towell” endorsement. As already demonstrated, neither 
First National nor the Wilsons could acquire any right or title to the 
check’s proceeds through that previous forged endorsement. First Na- 
tional does not assert, nor should plaintiffs be heard to base, any right 
to the money on the fact that Liberty National has not yet reimbursed 
its depositor May, who is the real owner of the cashier’s check and its 
proceeds by reason of his funds having gone to purchase it. Liberty 
National can receive said proceeds only as trustee for its said depositor, 
and we think it is entitled to recover same for him who is not directly 
a party to the cashier’s check and in as good a position to sue thereon 
as the Bank. In this connection see Security Savings Bank v. First 
Nat. Bank of Michigan City, 6 Cir., 106 F.2d 542, and the annotations 
thereto at 127 A.L.R. 122; Farmers’ Nat. Bank of Augusta v. Farmers’ & 
T. Bank, 159 Ky. 141, 166 S.W. 986, and the Annotations thereto at 
L.R.A.1915A, 77, 89, 90 and other cases cited in the Notes at 7 Am.Jur. 
434, supra. Plaintiffs’ position is rather analogous to that of a plaintiff 
in a quiet title action. Such a party must prevail on the strength of 
his own title rather than the weakness of his adversary’s. Here, since 
it has been demonstrated that plaintiffs acquired no right to its proceeds 
because the check never had a true or genuine endorsement of the 
payee named therein, the fact that the drawer bank may not, as bet- 
ween it and its depositor, have the ultimate right to such proceeds, in 
no way strengthens their right or “title” to said money. 
The judgment of the trial court is affirmed. 


HALLEY, C. J., JOHNSON, V. C. J., and WELCH, CORN and 
ARNOLD, JJ., concur. 


THE BANKING LAW JOURNAL 185 


Person Signing Note in Personal Capacity 
Cannot Shift Liability 


The federal government as a holder in due course of a note 
brought suit against Sharp who had signed the note “Paducah 
Recreational Center by W. A. Sharp, Prop.” Sharp at- 
tempted to avoid personal liability in the suit by claiming 
that he executed the instrument only in a representative 
capacity on behalf of a corporation. On appeal to the Cir- 
cuit Court, it was decided that Sharp was personally liable 
on the note since the instrument itself did not disclose a 
principal or that the maker was acting for anyone other than 
himself. United States v. Sharp, United States Court of 
Appeals, Ninth Circuit, 216 F. 2d 602. The opinion of the 
court is as follows: 


PER CURIAM—The United States sued in the District Court on 
a promissory note executed by the appellee to Henry A. Petter Supply 
Co., under the terms of Title 1, of the National Housing Act, 12 
US.C.A. § 1701 et seq. As authorized by the Act, payment of the 
note was insured or guaranteed by the Federal Housing Administra- 
tor. Petter, for value, endorsed the note to Commercial Credit Com- 
pany, who became a holder in due course. Appellee failed to pay the 
note. Upon demand of Commercial Credit Company, the United 
States paid it off and thus became a holder in due course. 

The appellee signed the note “Paducah Recreational Center by W. 
A. Sharp, Prop.” Before appellee executed the note, he filed an applica- 
tion on Federal Housing Administration form 1178a for credit and this 
form was signed in the same manner as the note. 

Appellee contends, as he did in the court below, that he in fact 
executed the note in a representative capacity on behalf of Sharp’s Rec- 
reations, Inc., a corporation and that Paducah Recreational Center was 
merely the trade name of a bowling alley owned and operated by the 
corporation; further that he had also signed an application for credit 
on form 1178a on behalf of the corporation. This alleged document 
was not and could not be produced. 

The court below, on the basis of this testimony, held that the appellee 
executed the note in a representative capacity and hence was not per- 
sonally liable, and entered judgment in his favor. 

We agree with the United States that the judgment below was er- 
roneous and that the appellee is personally liable on the note. 


NOTE—For similar decisions see B.\L. J. Digest (Fifth Edition) §831 
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Appellee signed the note in his personal capacity as owner or pro- 
prietor of Paducah Recreational Center. The instrument does not dis- 
close the name of any principal for whom appellee purported to act. 
Nor did it disclose on its face that he was in fact acting for any principal 
other than himself. Furthermore, the attempt to shift liability to a 
principal undisclosed on the note must fail as against the United States, 
a holder in due course. Applicable statutory and decisional law is too 
well known and uniform to warrant repetition here. 

The conclusion of the court below, that by reason of unreasonable 
delay in instituting the action, the government was barred from col- 
lecting the note from the appellee, cannot be sustained. The defense 
of laches does not apply where the United States enforces its rights. 
U. S. v. Summerlin, 310 U.S. 414-416, 60 S.Ct. 1019, 84 L.Ed. 1288 and 


cases there cited. 
The judgment is reversed. 





Bank Liable for Paying Forged Check 
Despite Probable Existence of Valid 
Check in Same Amount 


A most unusual and interesting case has been decided in 
New Mexico. Mrs. Morgan made out a $16,000 check to a 
broker in her own handwriting and noted on it that the pro- 
ceeds were for the purchase of certain stock. The broker 
made a copy of the check on a typewriter except that he dated 
it the following day, left off the notation concerning the stock 
and forged Mrs. Morgan’s signature. The original check 
disappeared, but the forged check was presented and paid 
to the broker who used the proceeds for his personal needs. 


When the depositor brought suit against her bank for pay- 
ing the forged check, the bank defended itself with what must 
be termed novel views. First it claimed that even though it 
honored a forged check, it only did what the original check 
would have authorized it to, i. e. pay $16,000 to the broker. 
Second, it maintained that if the original check had been 
presented and rightly paid, the broker would have embezzled 
the depositor’s money anyway and therefore the bank’s act 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) §550 
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of honoring the forged check did not put Mrs. Morgan in a 
worse position than she would have been in had the forged 
check not been written and honored. The court, realized the 
immateriality of both of these arguments and ruled against 
the bank. Morgan v. First National Bank in Albuquerque, 
Supreme Court of New Mexico, 276 P. 2d 504. The opinion 
of the court is as follows: 


SEYMOUR, J.—The trial court granted a motion for summary 
judgment and dismissed appellant’s cause of action on the doctrine of 
damnum absque injuria. Because of the extraordinary facts of this 
case, it is one probably of both first and last impression. 

The facts admitted for purpose of this decision are: On December 
$, 1952, appellant executed and delivered to one E. H. Martin a check 
in her own handwriting for the sum of $16,117, payable to E. H. Martin 
and Company, and carrying on its face a notation, “For Purchase 100 
A. T. & T. Outright.” The check was drawn on the appellee, First 
National Bank in Albuquerque, where appellant had established her 
account less than an hour before this check was written. E. H. Martin 
was in the stock brokerage business, and appellant was dealing with 
him in that business capacity. On the 4th day of December, 1952, 
E. H. Martin presented to the Albuquerque National Bank a type- 
written check dated December 4, in the exact sum of the original check, 
and again payable to E. H. Martin and Company, bearing a signature 
which purported to be that of appellant, but which in fact was a forged 
signature. The only differences between the two checks were the type- 
written body of the forged check, the date and the fact that it bore 
no notation. 

E. H. Martin carried two accounts in the Albuquerque National 
Bank, one his personal account and the other his business account 
styled E. H. Martin and Company. Martin requested immediate pay- 
ment on the check at the time he presented it and, as a consequence 
thereof, the forged check was sent by messenger to the drawee bank, 
appellee, which paid the check out of appellant’s account by issuing 
a cashier’s check to the Albuquerque National Bank. The Albuquerque 
National Bank deposited the cashier’s check in Mr. Martin’s business 
account on the afternoon of the 4th of December, and in the next few 
days, Mr. Martin used said moneys for the payment of various per- 
sonal and business obligations. At the time of the deposit, his busi- 
ness account balance was approximately $100. None of the deposit 
was used for the purchase of American Telephone and Telegraph stock. 

Some days later, appellant executed and delivered to Martin a 
second check for $12,000 for the purchase of additional telephone stock; 
this check was also deposited in the business account and the funds 














188 THE BANKING LAW JOURNAL 


dissipated by Martin without the purchase of stock for appellant. 
This check was genuine and has no bearing on the instant case unless 
it be to aid in the understanding of the whole transaction. The first 
and genuine check for $16,117, at least for the purpose of this decision, 
has completely disappeared. It was never cashed. 

Appellant states the law to be that, “ ‘A bank is liable to its depositor 
for charging his account with a forged check unless the depositor was 
contributorily negligent, or is estopped or has ratified the payment,’ ” 
citing 9 C.J.S., Banks and Banking, § 356a, p. 730. In the instant case, 
there is no contention that appellant was negligent, is estopped, or did 
ratify payment of the forged check. Based upon the foregoing rule 
and these facts, appellant asserts the bank’s liability to her. Appellant 
cites three cases; American Sash & Door Co. v. Commercial Trust Co., 
Mo.App., 25 S.W.2d 545, affirmed 1932, 322 Mo. 98, 56 S.W.2d 1034; 
Defiance Lumber Co. v. Bank of California, N.A., 1935, 180 Wash. 533 
41 P.2d 135, 99 AL.R. 426; Stumpp v. Farmers’ Loan & Trust Co., 
109 Misc. 24, 178 N.Y.S. 811, affirmed 1919, 197 App.Div. 949, 188 
N.Y.S. 952. 


Appellee takes the following position which was adopted by the 
trial court in dismissing appellant’s complaint. Appellant, by her first 
check, admittedy authorized the appellee bank to pay to E. H. Martin 
the sum of $16,117. The bank, in honoring the forged check did exactly 
that. Therefore, it is argued on behalf of the bank, that nothing it 
did wrongfully caused a loss to appellant and that the alleged embezzle- 
ment by Martin of this money after it was placed in his business ac- 
count was the cause of appellant’s loss and would have resulted with- 
out regard to whether the genuine or the forged check was presented 
for deposit. 


In support of appellee’s position, there are cited a number of cases 
concerning forged endorsements, in most of which cases the proceeds 
of the check in one way or another reached the hands of the true payee 
or the drawer. Under such circumstances, no recovery was had. Na- 
tional Surety Corporation v. City Bank & Trust Co., 1945, 248 Wis. 
82, 20 N.W.2d 559; Modern Equipment Corporation v. Northern Trust 
Co., 1936, 284 Ill.App. 586, 1 N.E.2d 105; Provident Savings Bank & 
Trust Co. v. Fifth-Third Union T. Co., 1932, 48 Ohio App. 533, 183 
N.E. 885; Merchants’ Nat. Bank v. Home Bldg. & Sav. Ass’n, 1929, 
180 Ark. 464, 22 S.W.2d 15; Beeson-Moore Stave Co. v. Clark County 
Bank, 1923, 160 Ark. 385, 254 S.W. 667; Bayley v. Hamburg, 1919, 
106 Wash. 177, 179 P. 88; Merchants’ Nat. Bank v. Federal State Bank, 
1919, 206 Mich. 8, 172 N.W. 390; Andrews v. Northwestern Nat. Bank, 
1908, 107 Minn. 196, 117 N.W. 621, 780, 122 N.W. 499, 25 L.R.A.N‘S., 
996. From these cases appellee argues that by payment of the forged 
check in the instant case, the intended payee got exactly what the 
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drawer intended him to have. This, says the appellee, constitutes a true 
case of damnum absque injuria. 

The case is unique and the question of law a very close one. For a 
number of reasons, however, we believe that the contentions of appellee 
must fail and that the trial court was in error in dismissing appellant’s 
complaint. 

Parenthetically, we question the applicability in this case of the 
doctrine of damnum absque injuria. That doctrine applies to cases in 
which plaintiff has suffered damages from an admitted cause, but the 
defendant who is responsible for that cause has done no actionable 
wrong. 11 Words and Phrases, Damnum Absque Injuria, p. 59. In 
the instant case, the appellee bank, in paying out of appellant’s ac- 
count a forged check, certainly committed an actionable wrong against 
appellant. It is equally apparent that appellant has suffered severe 
damages. The legal question presented to us is whether appellee’s 
wrongful act is so related as a matter of cause to the appellant’s dam- 
ages that liability results on the part of the bank. One of the cases 
cited by appellee relies in name upon this doctrine. We do not con- 
sider it applicable there or in the instant case; however, this conclusion 
does not dispose of the problem presented. 


Our disposition of this case has been reached from the conviction 
that many of the most intriguing facts presented are irrelevant to a 
proper decision. In this connection, we are convinced: (1) The nota- 
tion on the face of the original, authentic check of appellant concerning 
the purchase of stock, has no bearing on the case. (2) The existence 
of an authentic check for $16,117, which has disappeared, is of no 
significance in this case except to arouse speculation. (3) The fact that 
Martin embezzled the proceeds of the $16,117 check and of the sub- 
sequent $12,000 check is of no significance. Since all three of these factors 
were deemed of importance by the parties, we shall give our reasons 
for this statement. However, if we are correct with regard to item 
“(2),” it alone determines the case. 

With reference to the first item mentioned above, the depositions 
which are a part of this record indicate, and we believe it to be a fact, 
that the authentic check for $16,117 would have been handled by both 
banks in exactly the same manner as the forged check, regardless of 
the notation concerning the purchase of A. T. & T. stock. In other 
words, Martin could have procured immediate credit to his business 
account just as easily with the authentic check as he did with the forged 
check. This being true, that difference between the two checks, in our 
opinion, is unimportant. 

"With reference to the execution and delivery by appellant to Martin 
of an authentic check for $16,117, the fate of which is a mystery, there 
are certain factors which convince us of its lack of significance in de- 








190 THE BANKING LAW JOURNAL 


termining the legal rights here involved. Martin denies that there 
ever was such a check. This does not concern us because, as the case 
comes to us, the original execution and delivery of this check to Mar- 
tin are admitted. However, from the standpoint of the appellee bank 
this check was not in existence at the time it honored the forged check. 
By this we mean that the appellee had no knowledge of the check or 
even of the fact that appellant was negotiating any business with Mar- 
tin. Appellee would not contest its liability for honoring the forged 
check if the only proof were that appellant had made up her mind to 
give Martin $16,117 with which to purchase stock for her. And yet in 
reality, the only purpose which the authentic check serves in this case 
is as evidence of such intention. This is at least one point at which 
the cases cited by appellee in support of its contention are readily dis- 
tinguishable from a factual viewpoint. In each of the cases cited, the 
drawer actually authorized the bank to pay out certain funds, and in 
making payment, the bank acted upon this authorization. In the in- 
stant case the bank, i.e., the appellee, had no authorization whatsoever 
to pay out appellant’s funds. By its analogy to the cases cited, appellee 
seeks to substitute for an actual authorization to pay to Martin $16,117 
proof of intent on the part of the depositor to give it such authorization 
To analyze all of the legal implications of this real factual difference 
scarcely seems profitable. 

In further illustration of our conclusion: As of the time the forged 
check was presented for payment on December 4, there were in general 
terms three possibilities with regard to the status of the authentic check: 
(a) It had been destroyed by Martin or otherwise withdrawn from 
legitimate circulation; (b) it had been negotiated or cashed by Martin; 
(c) it was being held by Martin for future disposition. 

Taking these possibilities in order: If there was no authentic check 
on December 4, then under the facts of this case, with no defense of 
negligence, estoppel or ratification, the bank’s liability seems clear. This 
possibility is parallel and equal to the situation in which the depositor 
has an undisclosed intention to write a check but does not do so. 

If the authentic check had been negotiated or cashed, the intention 
of appellant, so strongly relied upon by appellee, would have run its 
course, and there was clear liability on the bank for cashing the forged 
check. 

The third alternative seems to have been the possibility accepted as 
true by appellee and the trial court. The record does not justify the 
assumption of this state of facts. Nevertheless, when it is remembered 
that the appellee had no knowledge of the existence of the authentic 
check, what possible change is made in the legal responsibility of the 
bank to its depositor which would relieve the bank of liability for 
cashing the forged check? We fail to find any controlling difference in 
this third situation which would accomplish this. ; 


— a 
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While we do not consider it to be a comprehensive statement of 
all the law applicable to forged checks, both parties have more or less 
accepted as true the principal that a bank is liable to its depositor for 
charging his account with a forged check unless the depositor is guilty 
of contributory negligence, is estopped by his conduct, or has ratified 
the payment. The cases cited by appellee, all having to do with forged 
endorsements, for the most part either fall into one of the three named 
exceptions to this rule of liability or deny the bank’s liability on the 
ground that the drawer has suffered no financial loss because the money 
by chance has been cedited to his own account, has otherwise been 
used on behalf of the drawer or has reached the hands of the true 
payee. The cases decided in favor of the bank on the basis that there 
was no loss to the drawer do not constitute another exception to the 
above stated rule of negotiable instruments but are comprehended in the 
very universal rule of law applicable to almost any case that one 
cannot recover damages when no damage has been suffered. Such cases 
add nothing here. 

Appellee’s most effective case is the Merchants’ Nat. Bank v. Federal 
State Bank, supra. Drawer’s check was payable to its agent and cus- 
tomers. The agent forged the customers’ signatures and deposited the 
money in his agency account. Because the agency account was the 
account into which the money should have gone in the absence of any 
forgery, the court held the bank free of liability even though the agent 
subsequently dissipated the funds. This is a strong case for appellee’s 
position, but its effect is offset by Stumpp v. Farmers’ Loan & Trust 
Co., supra, which as to the principles involved, is in direct conflict. 

Also holding the bank free from liability are the cases already men- 
tioned in which the funds reached the hands of the true payee. These 
cases we do not consider in point because we cannot accept the sub- 
stitution, made by appellee in the instant case, of the true payee named 
in the authentic check of December 3 for the fictitious payee named 
in the forged check of December 4. These cases are in point only if 
such substitution is made. It cannot be made because no payee named 
in a forged check acquires any rights whatsoever. 

Suffice it to say banking institutions undertake and solicit the trust 
of their depositors and as a consequence thereof are burdened with 
heavy responsibilities. We are unwilling in the instant case to expand 
the exceptions to this rule of strict liability on the part of banks. 
To do so in this case would make the bank’s liability for the per- 
formance of duties undertaken by it dependent upon the intent of its 
depositor regardless of whether that intent had been transmitted by the 
depositor to the bank. To create such an uncertain area of legal lia- 
bility seems unwise in the absence of most compelling reasons. Based 
upon the foregoing, we conclude that the existence of the authentic 
check is immaterial to the disposition of this case. 
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With reference to the embezzlement of these funds by Martin, we 
again find a fact which seems significant but lacks any probative force 
in disposing of this case. There is only one forger among millions who 
does not spend the money acquired by his forgery on objects other than 
those desired by the person on whose account the forgery is made. It 
is the strange coexistence in this case of the idea of embezzlement with 
the fact of forgery that obscures the rules of law applicable to these 
particular facts. The act of embezzlement could not in fact take place 
until the authentic check was negotiated. There is no proof that this 
check ever was negotiated nor is there even proof that the authentic 
check was in existence at the time the forged check was cashed. When 
the bank pays a forged check of its depositor, the bank is presumed to 
be paying the check out of its own funds. Therefore, any embezzle- 
ment or dissipation of funds by Martin in this case was an embezzle- 
ment or dissipation of the funds of the bank and not of the funds of 
Mrs. Morgan. 

Basically, appellee is arguing that appellant was going to lose this 
money anyway by virtue of Martin’s alleged embezzlement; therefore, 
says appellee, whatever the bank has done wrong would not have 
changed the ultimate result. Superficially this argument is appealing. 
In reality the bank had a duty to its depositor, the appellant, to dis- 
cover this forgery. As the case actually appears before us, with the 
authentic check never having been negotiated, the bank’s discovery of 
the forgery necessarily would have saved the appellant the $16,117. 
In our judgment, appellant’s loss is related to the actionable wrong of 
appellee with sufficient directness to establish the liability of the bank. 

Perhaps this decision can be attacked on the basis of speculation 
beyond the facts proved in the record. By the same token, it is almost 
impossible to attempt disposition of this case without some reasoning 
based upon speculation. That this is true is obvious from appellee’s 
own brief; referring to appellant’s authentic check, appellee states: 


“By this act on her part she intended E. H. Martin & Company 
to receive that amount of money out of her account in the First 
National Bank in Albuquerque, New Mexico. This check was an 
order on the bank. Jt was valid and outstanding at the time the 
check bearing her forged signature was presented. By payment 
of the forged check the intended payee got exactly what Mrs. Morgan 
intended him to have, to wit $16,117.00 out of her account in the 
First National Bank in Albuquerque. In the eyes of the law we 
submit that this is a true case of damnum absque injuria.” (emphasis 
added). 

The underlined portion of the above statement is entirely unsup- 


ported by the record and is pure speculation on the part of appellee. 
Further, it brings into focus what we consider one controlling factor 
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in this case, namely, that the bank in cashing this forged check was 
acting pursuant to no known or even existing authorization as of the 
time of payment. There is nothing in the record to establish that Mar- 
tin did not destroy the authentic check on December 3, the day before 
the forged check was presented. 

The judgment of the trial court is reversed and the cause ordered 
reinstated on the docket for disposition in accordance with the views 
herein expressed. 

It is so ordered. 

McGHEE, C. J., and SADLER, COMPTON and LUJAN, JJ., concur. 


A.B.A. COMMITTEE REJECTS 
UNIFORM COMMERCIAL CODE 


A special subcommittee of the American Bankers Association 
has produced a 100 page report which concludes that “enactment 
of the Uniform Commercial Code as a whole should not be recom- 
mended.” ‘The subcommittee indicates in the report that benefit 
can best be derived from the proposed code by incorporating some 
of its more desirable aspects into the existing uniform statutes. 


BANKS SEEK TO SELL INSURANCE 


In Pennsylvania various savings banks are seeking legislative 
permission to sell life insurance up to a limit of $5,000 a person. 
They point out that this is being done by banks in Connecticut, 
Massachusetts and New York and that the banks could sell such 
insurance cheaper by eliminating the agent’s fee. The insurance 
companies counter this latter argument by claiming they give 
better service. 
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Finance Company Held to be Holder In 
Due Course Even Though Closely 
Connected With Payee 


In what the Legal Editor* of The Banking Law Journal 
believes to be a somewhat shortsighted opinion, the Supreme 
Court of Wisconsin has ruled that a finance Company was a 
holder in due course of a note endorsed to it by an implement 
dealer. The opinion is at direct odds with the case reported 
at 70 B.L.J. 468 (October 1953), Mutual Finance Company 
v. Martin, Florida, 68 So. 2d 646 which held that a finance 
company was not a holder in due course because its close con- 
nection with the payee of a note in effect made it a party to 
the original transaction. 


In the Wisconsin case, the maker sought to establish the 
close relationship between the payee of the note and the 
finance company to whom the note was endorsed by pointing 
out that (1) the finance company had been incorporated by 
members of an association to which the payee belonged and in 
fact purchased commercial paper only from members of the 
association, (2) the finance company had supplied the payee 
with blank forms for the note, conditional sale contract and 
financial statement used in this and other transactions, and 
(8) retention by the finance company of a portion of the net 
amount of the contract as a reserve account of the payee. 
Objections (1) and (8) were dismissed by the court as im- 
material. In regard to (2) the court considered the Martin 
case, and rejected it as representing an unsound legal con- 
clusion on the ground that if finance companies did not pro- 
vide dealers with forms for notes and conditional sales con- 
tracts, commercial processes would be slowed down consider- 
ably because the finance company’s lawyers would have to pass 
on the correctness of the form before approving each trans- 
action. 

It seems sufficient in commenting on this case to point out 
that the court apparently does not believe the protection of 


* We urge our subscribers to send us their comments on this case for publication in a 
subsequent issue. 
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the public is a factor to be considered as did the court in the 
Martin case. Indeed, the court seemed to go out of its way 
to establish the good faith of the finance company without 
mention of the public, an attitude which will in the long run 
permit unscrupulous dealers and finance companies to profit 
considerably by the “holder in due course” rule of law. Im- 
plement Credit Corporation v. Elsinger, Supreme Court of 
Wisconsin, 66 N. W. 2d 657. The opinion of the court is as 
follows: 

Action by the plaintiff Implement Credit Corporation (hereinafter 
referred to as the “finance company”) against the defendent Robert 
Elsinger for balance due upon defendant’s negotiable cognovit note. 


The plaintiff finance company was incorporated in 1949 by a group 
of five or six implement dealers residing in different parts of the state 
for the purpose of providing a finance service to members of the Wis- 
consin Implement Dealers Association by purchase or discount of their 
paper. The latter association was formed by the farm implement deal- 
ers of the state to promote their mutual interests and has no direct 
connection with the finance company, although some of the incorpora- 
tors of the latter were also members of the association. The finance 
company limits its purchases to dealers who are members of the asso- 
ciation. 


Before the finance company will purchase customer notes and con- 
ditional sales contracts from a dealer who is a member of the association 
it requires each dealer to sign an agreement printed in booklet form, 
which contract refers to the finance company as “the corporation.” 
The pertinent provisions of such contract are as follows: 


“1. The contracts and customers’ notes and chattel mortgages 
submitted to the corporation under this agreement will be upon 
the form or forms approved by the corporation. 

“2. All contracts offered by the dealer to the corporation will 
be valid deferred payment obligations for the amount stated therein 
covering only farm and dairy machinery equipment and implements, 
and home appliances free and clear from all liens and encumbrances 
and which the dealer has the legal right to sell, and that the mer- 
chandise and equipment described in said contract was sold and 
delivered by the dealer and the description of such merchandise 
or equipment is in all respects true, correct and complete. The 
purchaser named in each contract is bona fide and has legel capa- 
city to enter into such contract and that the down payment men- 
tioned in such contract was in cash or trade-in value. 
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“g. Corporation shall have thirty days after acceptance to in- 
vestigate every contract and may reject any contract within that 
time, and upon rejection, the dealer agrees to promptly remit to 
corporation all sums received for said contract. 

“4. Upon the acceptance by the corporation of the contract or 
contracts presented by the dealer the corporation will remit to the 


dealer the face amount of said contract, less report and recording 
fees, less the finance charges which have been included in the face 


amount of the note and less the amount payable therefrom, into the 
dealer’s contingent reserve account, as hereinafter provided. 


“5. No contract shall be accepted by the Corporation unless 
the Implement Dealer is a member of the Wisconsin Implement 
Dealers association. Five percent (5%) shall be withheld and 
deducted from the net amount of every contract presented by the 
dealer and accepted by the Corporation until a $1500.00 reserve 
account has been established. This reserve account shall be de- 
posited with the Corporation in the name of the dealer and shall 


be a contingent reserve account, subject to the following conditions: 
“(5a) All notes and contracts for new equipment sold by the 
dealer, assigned to the Implement Credit Corporation by the dealer 
Shall Be Without Recourse, except that the above reserve account 
shall be available to reimburse the Corporation for any loss sus- 
tained. 
“(5b) All notes and contracts for used equipment and major 
repair accounts sold by the Dealer, assigned to the Implement Credit 
Corporation Shall Be With Recourse. 


“6. The dealer’s contingent reserve account shall at all times 
be subject to charge for any customers notes taken from the dealer 
upon which default occurs. 


“7. Upon termination of this agreement as hereinafter provided, 
and upon the full collection of all of the notes taken by the corpora- 
tion from the dealer, the entire remaining balance of the dealer's 
contingent reserve account shall be released to the dealer. 

“8. In the event that it shall hereafter appear that any contract 
and the accompanying notes so assigned to the corporation shall 
contain any false representations, then the corporation shall have 
the option to require the dealer to repurchase said contract and 
the liability of the dealer to repurchase said contract shall not be 
satisfied by charging the said note to the dealer’s contingent reserve 
account but shall be by payment by the dealer to the corpora- 
tion.” ... 

“11. Either party hereto may terminate this agreement by ten 
days’ written notice to the other of such termination but such 
termination shall not relieve either party from its obligations here- 
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under with respect to any contract offered and accepted prior to the 
receipt of the notice of such termination.” 


Such an agreement had been executed between Bierman-Turnacliff, 
Inc., a farm implement dealer of Hartland, Wisconsin, and the plaintiff 
finance company prior to the transaction involving the defendant El- 
singer hereinafter set forth. 

Under date of June 5, 1952, Elsinger executed a negotiable promis- 
sory note in the sum of $3,984, payable to the order of Bierman-Turna- 
cliff, Inc., in twenty-four monthly instalments of $166 each. Attached 
to such note was a conditional sales contract bearing the same date, 
executed by Elsinger, as purchaser, to Bierman-Turnacliff, Inc., as 
seller, purporting to cover the purchase of a certain described tractor, 
harvester, and husker for a purchase price of $5,299.25. A down pay- 
ment of $1,801.75 was recited and deducted but there was added to the 
balance $2.50 to cover “report and recording,” and $484 to cover the 
finance charges and life insurance premium, making the total amount 
payable $3,984, this being the amount of the face of the note. On the 
back of the note there was printed the following: 


“Regular Assignment 

“For value received, the undersigned does hereby sell, assign 
and transfer to the Implement Credit Corporation all of their title 
and interest to the within note and authorizes the assignee to do 
every act and thing necessary to collect and discharge the same. 

“In witness whereof the undersigned has set his hand and seal this 
day of ————_——_, 19. 
ey Seal 

“Dealer 





“Dealer P. O. Address” 


The blank forms on which such conditional sales contract and note 
were executed were supplied to Bierman-Turnacliff, Inc., by the finance 
company. On the same date that said instruments were executed by 
Elsinger the finance company purchased the same from Bierman-Turna- 
cliff, Inc., and the assignment on the back of the note was completed 
by filling in the blank as to the date so as to show that the assignment 
had been completed on June 5, 1952, and the assignment was signed 
“Bierman-Turnacliff, Inc.,” and the address of the latter was filled in 
as “Hartland, Wis.” The purchase price advanced by the finance 
company for the note and contract was $3,322.62, being $661.38 less 
than the face amount of the note which was $3,984. Such $661.88 so 
deducted by the finance company covered the following items: 
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$ 57.28—Life insurance premium 
426.72—finance charges 
174.88—5% deducted for dealer’s reserve account 
2.50—recording charge 





$661.38—total deducted 


The $57.28 deducted for life insurance covered the premium which 
the finance company paid to Old Republic Credit Life Insurance Com- 
pany for a twenty-four months’ term policy in the amount of $2,500 
upon the life of Elsinger, such policy being dated June 5, 1952. 


At the time Bierman-Turnacliff, Inc. sold the note and contract 
to the finance company it furnished the finance company with a finan- 
cial statement on a form previously supplied by the finance company 
which was signed by Elsinger and purported to list his assets and lia- 
bilities, and which stated, among other things, that Elsinger was a 
farmer owning 120 acres of land. Such statement also gave the names 
and addresses of two individuals as references to Elsinger’s credit stand- 
ing. 

On June 6, 1952, the finance company, pursuant to its usual practice, 
mailed a letter to Elsinger notifying him to make all payments directly 
to the finance company as it would not be responsible for payments 
made to the dealer. Enclosed in such letter was a coupon book for 
Elsinger’s convenience in making the monthly payments, and the $2,500 
life insurance policy. At the time of trial the balance due on the note 
had been reduced through payments from $3,984 to $2,324. Elsinger 
denied having made any of the payments and the records of the 
finance company did not indicate whether the payments were made by 
Elsinger or by the dealer, Bierman-Turnacliff, Inc. Kovacs, general 
manager of the finance company, testified that frequently payments 
were received on notes of this kind purchased from implement dealers 
through the dealers from whom the makers of the notes had purchased 
farm machinery. 

The finance company had purchased a considerable number of 
notes and conditional sales contracts from Bierman-Turnacliff, Inc. 
during the period of 1949 through 1952, and had no knowledge of any 
improper conduct on the part of Bierman-Turnacliff, Inc. until Nov- 
ember 24, 1952, when it learned for the first time that on one of the 
notes that it had purchased from Bierman-Turnacliff, Inc., no ma- 
chinery had been delivered to the maker of the note, although the 
conditional sales contract recited such delivery. Kovacs testified that 
the finance company then proceeded to personally contact all of the 
makers of notes from whom it had purchased from Bierman-Turna- 
cliff, Inc. In the course of so doing, on December 5, 1952, Kovacs 





THE BANKING LAW JOURNAL 199 


stated that he talked to Elsinger on the telephone, at which time 
payment on Elsinger’s note was delinquent, and Elsinger advised Ko- 
vacs that Elsinger had received the machinery listed on the conditional 
sales contract. Form notices of delinquent payments were sent by the 
finance company to Elsinger on January 7, 1953, February 11, 1953, 
March 10, 1953, and April 10, 1953; and on May 20, 1953, the final 
notice was sent demanding payment in full. 


Elsinger testified that he was engaged in the used automobile and 
scrap iron business at Hartland, Wisconsin, at the time he executed 
the note and contract; that he was not a farmer and that he did not 
own 120 acres of land; and that none of the three items of machinery 
listed in the conditional sales contract had been supplied to him by 
Bierman-Turnacliff, Inc. His explanation of the transaction was that 
Mr. Bierman, of Bierman-Turnacliff, Inc., came to Elsinger and wanted 
to borrow some money, and Elsinger informed him that he had none 
to lend but could use $1,000 himself. The next day, which was June 
5, 1952, Elsinger stated that Bierman returned with some papers and 
informed Elsinger that if the latter would sign such papers Bierman 
would see that he got $1,000. Elsinger then signed the note and con- 
ditional sales contract and the financial statement later turned over 
by Bierman-Turnacliff, Inc. to the plaintiff finance company. Elsinger 
testified, however, that both the note and the financial statement were 
in blank and that Bierman only exposed one corner of the conditional 
sales contract to view at the time Elsinger signed the same. With 
respect to the assets and liabilities listed in the financial statement 
as it was turned over to the finance company, Elsinger stated that the 
assets were grossly overstated, but that the amount of liabilities was 
approximately correct. Elsinger denied having had the telephone con- 
versation with Kovacs on December 5, 1952 testified to by the latter; 
and also testified that he never received the $1,000 that Bierman had 
promised him. 


Under date of June 30, 1953, plaintiff finance company entered a 
cognovit judgment in the county court of Columbia county against 
the defendant Elsinger for the $2,324 principal balance, attorney fees 
in the sum of $232.40, and costs in the sum of $10.75, aggregating in 
all $2,567.15. Such judgment was entered pursuant to a confession 
of judgment signed by an attorney as authorized by the warrant of 
attorney contained in the note. Upon the subsequent application of 
Elsinger such judgment was opened up and a trial was held on the 
merits before the court without a jury. After trial, the trial court 
filed a memorandum decision in which it found that the plaintiff was 
a holder in due course of the note and, therefore, the plaintiff was 
entitled to an order for judgment in its behalf. 


Findings of fact, conclusions of law, and judgment were accordingly 
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entered under date of January 30, 1954. Such judgment provided for 
recovery by the plaintiff from the defendant of the sum of $2,729.05, 
which amount included the ten per cent attorney fees authorized by 
the note and the costs of the action. From such judgment the defend- 
ant has appealed. 


J. M. Peters, Hartford, for appellant. 
Callahan & Arnold, Columbus, for respondent. 


CURRIE, J.—The issue presented on this appeal is whether the 
plaintiff finance company is a holder in due course of the note ex- 
ecuted by the defendant Elsinger so as to be free from any defense 
that Elsinger might have against the payee Bierman-Turnacliff, Inc. 
Counsel for the defendant advances the following reasons as to why 
he contends plaintiff is not such a holder in due course: 


(1) That proof of ownership of the note in plaintiff is not es- 
tablished; 

(2) That the note was transferred by the payee by means of an 
assignment which purported to transfer only the “title and interest” 
of the payee, and, therefore, such assignment did not constitute an 
indorsement within the provisions of the Uniform Negotiable Instru- 
ments Act as embodied in our Wisconsin statutes; and 

(3) The plaintiff finance company was so closely associated with 
the Wisconsin Implement Dealers Association and its members, such 
as the payee Bierman-Turnacliff, Inc., as to make the plaintiff a party 
to the original transaction between Bierman-Turnacliff, Inc. and El- 
singer. 

As to the first point raised, the answer of the defendant denied that 
the plaintiff finance company was the lawful holder and owner of the 
note. At the trial the note was in the possession of the plaintiff and 
bore the assignment on the back to plaintiff, dated June 5, 1952, 
set forth in the statement of facts preceeding this opinion, such assign- 
ment purporting to have been executed by Bierman-Turnacliff, Inc. 
Furthermore, Kovacs, the general manager of plaintiff finance com- 
pany, testified that the plaintiff had purchased such note from Bier- 
man-Turnacliff, Inc. on June 5, 1952, and had advanced as considera- 
tion therefor the sum of $3,322.62. 

Section 116.54, Stats., which is section 49 of the Uniform Negoti- 
able Instruments Law (hereinafter referred to as the “N.I.L.”), pro- 
‘vides that, where a payee of a note payable to his order transfers it 
for value without indorsing it, such. transfer vests in the transferee 
such title as the transferor had therein. Therefore, the foregoing evi- 
dence clearly proved the plaintiff to be the owner of the note. 

Counsel for the defendant maker, hewever, maintains that there 
has been a failure of proof on the part of the plaintiff to establish it 
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as a “holder” of the note because it offered no testimony that the sig- 
mature “Bierman-Turnacliff, Inc.” to the assignment on the back of 
the note was actually subscribed by an authorized officer or agent of 
such corporation. Under the provisions of section 328.26, Stats., plain- 
tiff was not required to establish the authenticity of such signature 
because of the statutory presumption that such signature was gen- 
uine. Such statute provides as follows: 


“Tn all actions brought on promissory notes or bills of exchange 
by the indorsee the possession of the note shall be presumptive 
evidence that the same was indorsed by the persons by whom it 
purports to be indorsed.” 


In the case of a corporation indorser such presumption would 
necessarily embrace the element that whoever had signed the corpora- 
ition’s name as indorser had authority so to do. A “holder” of a ne- 
gotiable instrument is defined by section 116.01 (7), Stats., section 191 
of the N.I.L., to be “the payee or indorsee of a bill or note, who is in 
possesion of it, or the bearer thereof.” Thus, the possession in plaintiff, 
plus the presumption of the genuineness of the indorsement, established 
the plaintiff as the holder of the instrument. 

The second point raised by defendant is that the assignment to 
plaintiff appearing on the back of the note did not constitute an “in- 
dorsement” within the provisions of the N.I.L. In order for the plain- 
tiff to be a holder in due course of the instrument within the provision 
of section 116.57, Stats., section 52 of the N.I.L., it must have been 
“negotiated” to plaintiff. Section 116.35, Stats., section 30 of the N.L.L., 
provides: 


“An instrument is negotiated when it is transferred from one 
person to another in such manner as to constitute the transferee 
the holder thereof. If payable to bearer, it is negotiated by delivery; 
if payable to order it is negotiated by the indorsement of the holder 
completed by delivery.” (Italics supplied.) 


An “indorsement” is defined in the succeeding section 116.36, Stats., 
section $1 of the N.I.L., as follows: 


“The indorsement must be written on the instrument itself or 
upon a paper attached thereto. The signature of the indorser, 
without additional words, is a sufficient indorsement.” 


Therefore, the signature “Bierman-Turnacliff, Inc.” on the back of 
the note without any words of assignment would have constituted an 
indorsement. Does the addition of the words of assignment printed 
above such signature prevent it from being an indorsement? The general 
rule applicable is stated in 8 AmJur., Bills and Notes, p. 55, sec. $20, 
as follows: 
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“The rule supported by the weight of authority and reason is 
that an assignment written on a negotiable instrument constitutes 
an indorsement of it, but there is authority that it does not have 
such an effect, at least where it is an assignment of the assignor’s 
interest in the instrument rather than of the instrument itself.” 


The same rule is set forth in 10 C.J.S., Bills and Notes, § 208b, p. 
695, as follows: 


“The general rule is that a writing on the back of a bill or note 
with the intention of transferring title is an indorsement, although 
it is in terms an assignment, but in some jurisdictions, however, 
such a transfer has been held not an indorsement.” 


In Thorp v. Mindeman, 1904, 123 Wis. 149, 152, 101 N.W. 417, 
418, 68 L.R.A. 146, 107 Am.St.Rep. 1003 a mortgage note was trans- 
ferred by the payee thereof to the plaintiff by means of the following 
assignment written upon the note: 


“For value received, I hereby sell, transfer and assign the within 
note and the interest coupons thereto attached and numbered four 
to six inclusive (previous interest coupons having been paid and 
surrendered), to Josephine Thorp, without recourse.” 


The court held that such assignment constituted an indorsement 
within the law merchant. Such reference to the law merchant must 
be deemed to mean the law merchant as embodied in the N.I.L. adopted 
by our legislature when it enacted ch. 356, Laws of 1889, which enact- 
ment was effective prior to the date of the assignment to plaintiff. 
The N.I.L. in most respects is but a codification of the law merchant. 
10 C.J.S., Bills and Notes, § 11b, p. 419. In arriving at its conclusion 
that the assignment constituted indorsement, the court stated, 123 
Wis. at page 162, 101 N.W. at page 422: 


“While there is doubtless some authority tending to support ap- 
pellants’ claim [that the assignment did not constitute a commercial 
indorsement], we think that there can be no doubt that the transfer 
in the present case must be held to be a commercial indorsement 
under the decisions of this court in the cases of Crosby v. Roub, 
16 Wis. 616; Bange v. Flint, 25 Wis. 544; Murphy v. Dunning, 30 
Wis. 296. In all of these cases a negotiable note was transferred by 
attaching it to a negotiable bond which recited that the note was 
thereby ‘assigned and transferred’ to the holder of the bond as 
security for the payment of the bond, there being no indorsement 
on the note itself; and this was held an indorsement within the law 
merchant. Here there is an agreement on the back of the note 
itself, signed by the payee, by which he sells, assigns, and transfers 
the note to the plaintiff. The intent to pass title and make the note 
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transferrable by indorsement and delivery afterwards seems very 
plain. Such, also, seems to be the current of authority. 1 Daniel, 
Neg.Inst. (5th ed.) § 688c.” 


Counsel for defendant point out that in the instant case the material 
words of the assignment are “assign and transfer .. . all their title 
and interest to the within note,” while in the assignment before the 
court in Thorp v. Mindeman, supra, they were “assign the within note.” 
We can perceive no good reason why, if the latter constitutes an indorse- 
ment under the N.1.L., the former does not also. 

Counsel cites on this point the case of Gale v. Mayhew, 1910, 161 
Mich. 96, 125 N.W. 781, 29 L.R.A.,N.S. 648. This case is also cited in 
footnote 8 of 8 Am.Jur., Bills and Notes, p. 56, sec. $320, as an authority 
for the statement in the text hereinbefore quoted for the minority rule 
that an assignment does not constitute an indorsement when the assignor 
only assigns his interest in the instrument. In this case the defendant 
Mayhew’s negotiable note executed to one Pelton, as payee, was pur- 
chased by the plaintiff Gale, and there was written upon the note the 
following assignment: “I hereby assign my interest in this note to 
William H. Gale. [signed] W. R. Pelton.” Plaintiff brought suit on the 
note against the maker Mayhew. At the close of the trial the defendant 
moved for a directed verdict on the ground that the note had simply 
been assigned to plaintiff and, therefore, under sec. 10,054 of the com- 
piled Laws of Michigan, plaintiff had no right to bring suit in his own 
name, which motion was denied. Such statute had been in effect for 
fifty years and provided that an assignee of a non-negotiable instru- 
ment could bring suit in his own name, but the Michigan courts had 
construed such statute as also providing for the converse, i. e., that 
the assignee of a negotiable instrument could not sue in his own 
name but must bring suit in the name of his assignor. The Michigan 
supreme court, however, recognized that by reason of the adoption 
of the N.I.L. in Michigan a transferee of a negotiable note by indorse- 
ment could sue in his own name. The judgment of the trial court in 
favor of the plaintiff was reversed on the basis of that section of the 
Michigan statutes corresponding to section 116.43, Wis.Stats., section 
38 of the N.I.L., which provides: “A qualified indorsement constitutes 
the indorser a mere assignor of the title to the instrument. It may 
be made by adding to the indorser’s signature the words ‘without re- 
course’ or any words of similar import.” The court construed the assign- 
ment by Pelton to be such a qualified indorsement, and, therefore, held 
that he was a mere assignor so that section 10,054 of the Michigan 
Comp. Laws was applicable, and plaintiff was barred from suing in 
his own name. 

It seems to us that the Michigan court in Gale v. Mayhew, supra, 
missed the point that a qualified or restrictive indorsement is never- 
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theless an indorsement under section 33, of the N.LL., section 116.38, 
Wis.Stats., the same as is an unqualified or unrestrictive indorsement, 
and whether a holder takes by way of a qualified indorsement, or an 
unrestrictive one, does not affect his status as a holder in due course. 
Whether the assignor Pelton could be held liable as an ordinary in- 
dorser was beside the point, as would be the question in the instant 
case of whether Bierman-Turnacliff, Inc. could be held liable on such 
ground. This is an entirely extraneous issue upon which there is a 
considerable division of authority. A summary of the authorities 
thereon is to be found in Fecko v. Tarczynski, 1937, 281 Mich. 590, 
275 N.W. 502, and Copeland v. Burke, 1916, 59 Okl. 219, 158 P. 1162, 
L.R.A. 1917A, 1165. 


It is our conclusion that the assignment by Bierman-Turnacliff, Inc. 
to the plaintiff finance company constituted an indorsement under the 
provisions of sections 116.86 and 116.38, Wis.Stats., so that the note 
was negotiated to plaintiff by indorsement within the meaning of sec- 
tion 116.35, Wis.Stats. 


This brings us to the third and last contention made in behalf of 
the defendant, viz., that there was such a close association between 
the plaintiff and Bierman-Turnacliff, Inc. as to make the plaintiff a 
party to the original transaction between Bierman-Turnacliff, Inc. and 
the defendant Elsinger thereby preventing the plaintiff from being a 
holder in due course. The grounds advanced in support of such con- 
tention are: (1) the plaintiff finance company was incorporated by 
members of the Wisconsin Implement Dealers Association to provide 
a finance service to the members of the association, and the plaintiff 
limited its purchase of commercial paper to members of the association; 
(2) the plaintiff supplied the blank forms for the note, conditional 
sales contract, and financial statement which were executed by EI- 
singer; and (8) the existence of the signed dealex’s agreement between 
plaintiff and Bierman-Turnacliff, Inc., providing for the deduction of 
five per cent of the net amount of the contract for which the note was 
executed, and retention of same by plaintiff in the dealer’s reserve 
account of Bierman-Turnacliff, Inc. 


There is no evidence in the record that plaintiff did not act in 
perfect good faith when it purchased the Elsinger note and contract, 
as it was some five months later when it learned for the first time of 
any fraudulent practices on the part of Bierman-Turnacliff, Inc. 

Counsel for defendant cites no authorities in support of his position 
that, becausé certain members of the Wisconsin Implement Dealers 
Association incorporated the plaintiff finance company for the purpose 
of financing members of the association, and the plaintiff limited its 
purchases of commercial paper to members of the association (Bierman- 
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Turnacliff, Inc. being such a member) , such facts prevent plaintiff from 
being a holder in due course of the note which is the subject of the 
within action. This falls far short of establishing any relationship of 
principal and agent between plaintiff and Bierman-Turnacliff, Inc. We 
deem such evidence to be immaterial on the issue of whether plaintiff 
is a holder in due course unless coupled up with other facts showing 
actual direct participation by plaintiff in the original transaction 
between Elsinger and the plaintiff. 


There is a division of authority on the question of whether the 
supplying of blank forms of notes, conditional sales contracts, chattel 
mortgages, etc., by a finance company, which customarily purchases 
customer paper from the dealer, is evidence from which it can be found 
that the finance company is not a holder in due course of notes so 
purchased. 


Mayer v. American Finance Corp., 1935, 172 Okl. 419, 45 P.@d 497, 
held that the fact that a finance company furnishes an automobile 
dealer with blank notes having a form of assignment to the finance 
company printed on the back thereof is not evidence tending to show 
that the dealer is the finance company’s agent, in taking a note from 
a purchaser of the vehicle from the dealer, so as to render the finance 
company chargeable with notice of the dealer’s act in taking a usurious 
note. 


In Allied Building Credits v. Mathewson, 1952, 335 Mich. 270, 55 
N.W.2d 826, 827, the finance company supplied all customers, from 
whom it purchased customer notes, blank forms of notes having printed 
on the back “without recourse, pay to the order of Allied Building 
Credits, Inc.”; and the Michigan court refused to find from such fact 
that there was such an intimate connection between the dealer and 
the finance company as to prevent the finance company from being a 
holder in due course. 


While it is not directly stated in International Finance Co., Inc. v. 
Magilansky, 1932, 105 Pa.Super. 309, 161 A. 613, that the plaintiff 
finance company supplied the form of note to the dealer upon which 
suit was brought, the name of the finance company was printed in 
the indorsement on the back of the note so it is a reasonable inference 
that the blank form of note had been supplied to the dealer by the 
finance company. The note had been given to the dealer in purchase 
of a furnace and it was brought out that all customer notes of such 
particular dealer were customarily transferred to the plaintiff finance 
company. The Pennsylvania court held that these facts, together with 
others, were not sufficient to establish that the plaintiff finance company 
was not a holder in due course. 
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On the other hand, the cases of Commercial Credit Co. v. Childs, 
1940, 199 Ark. 1073, 187 S.W.2d 260, 128 A.L.R. 726, and Mutual 
Finance Co. v. Martin, Fla.1953, 63 So2d 649, both stress the fact 
that the plaintiff finance companies in those two cases had supplied 
blank printed forms of instruments to the dealers. It was held that 
this tended to establish direct participation on the part of the finance 
company in the transaction between the purchaser and the dealer so 
as to prevent the finance company from being a holder in due course. 


We must take cognizance of the fact that a very large percentage 
of the sales of motor vehicles, farm machinery, electrical appliances, 
furnaces, and similar articles are made by dealers to their customers 
on credit, whereby the purchaser makes a down payment in cash or 
trade-in and gives his negotiable note for the balance secured by a 
conditional sales contract or chattel mortgage. These notes usually 
provide for monthly instalment payments extending over fairly long 
periods of time. Most dealers have not the capital to carry such notes 
and at the same time replenish their inventory stock so it is customary 
for them to discount such notes with a finance company or bank. A 
very considerable segment of our economy is dependent for its con- 
tinued prosperity upon such free flow of credit, and anything which 
delays or impedes such process may well be regarded as against the 
public interest. Finance companies and banks hesitate to purchase 
such notes, contracts, and chattel mortgages, if executed on printed 
forms with which they are not familiar, without first submitting them 
to the scrutiny and opinion of their attorneys. To obviate such de- 
lays and expense, these financial institutions have widely adopted the 
practice of having their own attorneys draft forms of notes, including 
the indorsements or assignments on the back, chattel mortgages, and 
conditional sales contracts, and then have had the same printed and 
supplied to the dealers from whom they customarily purchase cus- 
tomer paper. By so doing such banks and finance companies are 
better enabled to render prompt service to dealers when they present 
customer paper for discount because there is no delay occasioned by 
passing on the forms of the instruments when their own forms have 
been used by the dealers. 


We can perceive of no reason based upon either logic or public 
policy why a finance company or bank which supplies such blank 
printed forms should be held thereby to have constituted the dealers 
their agents, or should be deemed to have participated in the sale by 
the dealer to the customer, including the execution of any contract, 
mortgage, or note which the customer may have executed to the dealer. 
For these reasons, this court does not consider the cases of Commercial 
Credit Co. v. Childs, supra, and Mutual Finance Co. v. Martin, supra, 
holding to the contrary on this point should be followed as precedents 
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in this state for we believe them to be based upon an unsound premise. 


We recognize that Commercial Credit Co. v. Childs, supra, has been 
quite widely cited with approval by other courts, but the only instance 
we hiave been able to discover in which the act of the finance com- 
pany in furnishing blank forms seems to have been the material factor 
that may have governed the result is that of Mutual Finance Co. v. 
Martin, supra. For example, Commercial Credit Co. v. Childs was 
cited in Commercial Credit Corp. v. Orange County Machine Works, 
1950, 34 Cal.2d 766, 214 P.2d 819, and Davis v. Commercial Credit 
Corp., 1950, 87 Ohio App. 311, 94 N.E.2d 710, but in the California 
case there was evidence of direct participation by the finance company 
in the transaction between the dealer and the customer prior to the 
signing of the instrument by the customer, while in the Ohio case there 
was evidence tending to establish notice to the finance company of past 
fraudulent practices on the part of the dealer. Such facts readily dis- 
tinguish these two cases from the case at bar. 


In the instant case when the plaintiff finance company purchased 
the note and contract from the dealer, Bierman-Turnacliff, Inc., it de- 
ducted from the proceeds due the dealer the sum of $174.88 and cred- 
ited the same to the dealer’s reserve account. Such sum represented 
five per cent of the face of the note less the amount of the finance 
charges, life insurance premium, and recording charges. In other words, 
the five per cent was based on the net balance purported to be owed 
by Elsinger for the machinery before the addition of any finance charges, 
insurance premium, and recording charge. The deduction of such $174.88 
was a matter which solely concerned the plaintiff and the dealer in 
which the customer Elsinger had no interest. The dealer’s agreement 
entered into between the plaintiff and Bierman-Turnacliff, Inc.~ (the 
material terms of which are set forth in the statement of facts preceding 
this opinion) provided for such deduction and the disposition to be 
made of the amount credited to the reserve account of this dealer. 


In Mutual Finance Co. v. Martin, supra, the plaintiff finance com- 
pany had established a dealer’s reserve account for the dealer, from 
whom it had purchased the note on which suit was brought, and had 
ideducted $125 from the purchase price of the note and placed it in 
such reserve account. The Florida court in its decision holding that 
the finance company was not a holder in due course did not cite this 
deduction as a fact which was material on such issue, but after reach- 
ing its conclusion commented that such $125 was obviously retained 
to protect the finance company against loss. Such comment is a non 
sequitur insofar as the issue of good faith is concerned. 


If a customer defaults on a note given to a dealer in purchase of a 
motor vehicle, piece of farm machinery, or electric refrigerator, and the 
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finance company or bank has to repossess and resell under the condi- 
tional sales contract or chattel mortgage, a loss often occurs due to 
excessive depreciation of the value of the repossessed article as a result 
of hard usage, or other causes. By making a comparatively moderate 
deduction from the purchase price of each note discounted for a dealer 
until the required reserve has been established the finance company 
or bank discounting dealers’ paper protects itself against such a possi- 
bility of loss. If such a practice were held to prevent the finance com- 
pany or bank from being a holder in due course of notes purchased 
from dealers, such holding would undoubtedly lead to the abolition of 
such dealers’ reserve accounts by finance companies and banks with 
the probable result that higher finance charges would be insisted upon 
as an alternative method of protection against loss. For this reason 
such practice of establishing dealer reserve accounts may well be re- 
garded to be in the interest of the consuming public who purchase auto- 
mobiles, farm machinery, refrigerators, etc., on the time payment plan. 
Certainly such practice does not operate to the disadvantage of such 
purchasers. 

We deem the fact, that the amount in question was deducted by 
plaintiff from the proceeds due from it to Bierman-Turnaciiff, Inc., 
and the crediting of the same to the latter’s reserve account, to be 
entirely immaterial on the issue of whether plaintiff is a holder in due 
course of such note. It in no wise established any direct participation 
by plaintiff in the original transaction between Elsinger and Bierman- 
Turnacliff, Inc., or tended to show lack of good faith on plaintiff’s part. 


Lastly, is the dealer’s agreement which was entered into between 
plaintiff and Bierman-Turnacliff, Inc. evidence which mitigates against 
plaintiff being a holder in due course of the Elsinger note? We think 
not. One purpose of such agreement was to spell out the rights of the 
respective parties with respect to the reserve account of the dealer 
held by the plaintiff finance company. Such agreement, if anything, 
tended to discourage the dealer from obtaining any customer note 
through fraudulent practices, because paragraph 8 provided that, in 
the event plaintiff purchased such a note, it could require the dealer 
to repurchase the same rather than charge it against the dealer’s re- 
serve account. 


It is our considered judgment that the learned trial court properly 
held that plaintiff was a holder in due course of defendant’s note. In 
fact, we can discover no evidence in the record which would support a 
contrary finding. 


Judgment affirmed. 
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Court Prevents Bank From Collecting 
Attorney’s Fees Twice 


A court has prevented a New York bank from collecting 
from a guarantor a second 15% attorney’s fee provided for in 
a note. The bank had brought suits in two different states 
on the note and had accepted payment of the note and the 
attorney's fee from the maker and one guarantor in Mary- 
land. Later, the bank sought to collect only the attorney’s 
fee in the suit it had brought in New York against another 
guarantor. The court ruled the bank was not entitled to the 
second fee because the terms of the note itself did not provide 
for multiple fees and because it would permit the bank to bring 
separate suits by different attorneys against various guaran- 
tors and hold each liable for a 15% fee. Manufacturers Trust 
Company v. Cavell, Supreme Court of New York, 185 
N. Y. S. 2d 566. The opinion of the court is as follows: 


EDER, J.—The sole issue presented on plaintiff's motion for sum- 
mary judgment and defendant’s cross-motion is with regard to defend- 
ant’s liability under the circumstances here existing for the 15% at- 
torney’s fee provided in the guaranty signed by him. 

A corporation made a note payable to plaintiff-bank for repayment 
of a loan of $10,000 and interest. A guaranty thereof on the bank’s 
printed form was signed by the corporation’s president and this defend- 
ant; it provided for joint and several liability. Both the note and the 
guaranty contained a provision for adding an attorney’s fee of 15% of 
the principal and interest due “if an attorney is used” to collect. 

Promptly upon default, the bank commenced two separate actions, 
one being this action against defendant and the other being a Mary- 
land action through a Maryland attorney against the corporation and 
the other guarantor. About a month later, judgment was entered in the 
Maryland action and was thereafter paid. 

The bank now moves for summary judgment in this action for the 
sum of $1,500, representing the agreed attorney’s fee, on the ground 
that “no payment has been received by the plaintiff of the attorney’s 
fee which defendant Cavell, by his written guarantee, agreed to pay.” 

Defendant has cross-moved for summary judgment dismissing the 
complaint on the basis of his affirmative defense of acceptance by plain- 


NOTE—For similar decisions see ‘B. L.\J. Digest (Fifth Edition) $111 
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tiff of payment from the maker and the other guarantor of the full 
amount, including an attorney’s fee of $1,500. 

The bank has not replied to defendant’s affidavit setting forth the 
sources of his information as to such payment having been received by it. 
Its own moving affidavit implies, although without a specific statement 
to that effect, that a 15% attorney’s fee had been included in the Mary- 
land judgment and paid. A reading of its brief indicates that such 15% 
fee must have been paid by the Maryland defendants, as it is addressed 
solely to the proposition that a payment of the Maryland’s attorney’s 
15% fee is no bar to plaintiff's claim for the 15% fee of its New York 
counsel in the present action. 

The clause in the guaranty, the interpretation and effect of which 
under these facts must now be determined, is: 


“Guarantor agrees that if an attorney is used, from time to time, 
to enforce any of the rights herein granted to the Bank or to obtain 
payment of said Liabilities at maturity (expressed or declared) 
whether by suit or by any other means whatsoever, an attorney’s 
fee of 15% of the principal and interest due on account of said Lia- 
bilities shall be added thereto.” 


It may be observed, preliminarily, that it is well settled that the 
customary provision in a note or guaranty for payment of an attorney’s 
15% fee is valid and enforcible in this state, regardless of the extent of 
the services performed by the attorney, Commercial Investment Trust, 
Inc. v. Eskew, 126 Misc. 114, 212 N.Y.S. 718; Matter of Mercantile Dye 
Works, Inc., 177 Misc. 454, 31 N.Y.2d 296. 

The specific question here is whether, having collected the attorney’s 
15% fee from the maker and a guarantor in connection with action in- 
stituted against them, another guarantor may be held liable for another 
attorney’s 15% fee in the action separately prosecuted against him. 

It is my view that under this prevision such liability no longer exists 
for the following reasons: 

1. By its own terms the attorney’s fee “shall be added” to the prin- 
cipal and interest due. There is now no principal and interest due. 
Payment of the basic debt has been accepted. Nothing exists to which 
the 15% fee may be added, and the provision has thus been rendered 
nugatory and ineffective. 

2. The provision, drawn by the bank, is to be construed strictly 
against it. Although, where there is more than one guarantor, it pro- 
vides for joint and several liability on their part, this simply means that 
each is liable for the full amount, but when one of them has actually 
paid such full amount, the liability of the others to the bank ceases. 
There is no specific notice to the guarantors in the provision under con- 
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sideration that if separate actions or claims are required to be prosecuted 
against them by different attorneys engaged by the bank, they are 
severally chargeable for the 15% attorney’s fees on their respective 
claims. In the absence of such specific reference, no sound reason ap- 
pears why the provision for the payment by a guarantor of an attorney’s 
15% fee should survive the payment of the full amount of the liabilities 
including a 15% attorney’s fee by another guarantor on the same instru- 
ment. If this were not so, a literal interpretation of the clause would 
permit the bank arbitrarily to commence separate proceedings through 
different attorney’s against each of several guarantors and hold each 
liable for a 15% attorney’s fee. 

Plaintiff's motion is accordingly denied and defendant’s cross-motion 
granted. Settle order. 





Bankruptcy Court Determination Upheld 


A recent case indicates that it is fairly hard to upset a 
determination of a bankruptcy court. The bankrupt’s debts 
including his indebtedness on a note had been discharged by 
a federal court. Later a finance company holding the note 
brought suit on the note in a justice of the peace state court. 
Instead of appearing in that suit, the bankrupt came back 
to the federal bankruptcy court and asked that the state suit 
be permanently enjoined; this request was granted. The 
finance company appealed on the ground it had the right to 
bring the suit in the state court because although it was suing 
on the note, the essence of its suit was the fraud of the bank- 
rupt in obtaining the loan and if there was fraud, the federal 
court had no right to discharge this particular debt. The 
Court of Appeals upheld the lower federal court determina- 
tion that the finance company was really trying to sue on the 
note, not for fraud, and that suit in the state court should 
be permanently enjoined. State Finance Company v. Mor- 
row, United States Court of Appeals, Tenth Circuit, 216 
F. 2d 676. 


MURRAH, C. J.—In a bankruptcy proceedings in the United 
NOTE—For similar decisions see B.'L. J. ‘Digest (Fifth Edition) $178.5. 
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States District Court for the Western District of Oklahoma, Roy Lee 
Morrow was discharged from all of his provable debts after due notice 
to all of his creditors, including National Loan Company, predecessor 
of Appellant, State Finance Company, having listed as an outstanding 
indebtedness the balance due the loan company on a promissory note. 
After the discharge the loan company filed suit on the note in a justice 
of the peace court. The bankrupt did not plead in the State court but 
instead instituted this ancillary equity proceedings in the bankruptcy 
court to enjoin the loan company from prosecuting the action in the 
state court after discharge in bankruptcy. The loan company appeals 
from a decree permanently staying the state court proceedings. 

While the complaint in the state court is upon the promissory note 
scheduled in the bankruptcy proceedings, counsel for the loan company 
asserts in his statements and briefs in the trial court and here that the 
suit in the state court is based upon a liability obtained by false repre- 
sentations of the bankrupt in his financial statement to induce the con- 
summation of the loan, and the debt is therefore not dischargeable under 
the specific provisions of the Bankruptcy Act, § 17, 11 U.S.C.A. § 35; 
that the bankruptcy court had no jurisdiction to determine the effect 
of its discharge in bankruptcy on this particular note-indebtedness or 
to enjoin the state proceedings; and in any event, should have relegated 
the bankrupt to his adequate defense in the state court. 

Section 14, sub. c(3), 11 U.S.C.A. § $2, sub. ¢(8) of the Bankruptcy 
Act authorizes the bankruptcy court to withhold a discharge from a 
bankrupt who has “obtained money or property on credit . . . by 
making or publishing or causing to be made or published in any manner 
whatsoever, a materially false statement in writing respecting his finan- 
cial condition.” A trustee, creditor, or the United States Attorney 
acting on request of the court may object to a general discharge of a 
debtor on any of the grounds enumerated in Section 14. But a dis- 
charge is not divisible into individual debts, and it is not incumbent 
upon a creditor to oppose a discharge on the grounds that the scheduled 
debt due it was obtained by fraud. In re Barber, 3 Cir., 140 F.2d 727; 
Watts v. Ellithorpe, 1 Cir., 135 F.2d 1; In re Anthony, D. C., 42 F.Supp. 
$12. 

Section 17, sub. a (2), 11 U.S.C.A. § 85, sub. a (2), of the Bank- 
ruptcy Act provides in material part that, “a discharge in bankruptcy 
shall release a bankrupt from all of his provable debts, whether allow- 
able in full or in part, except such as... (2) are liabilities for ob- 
taining money or property by false pretenses or false representa- 
tions...” 

It will thus be seen that the latter section excepts liabilities for 
false pretenses and representations from the discharge, while Section 
14, sub. c(3) authorizes the withholding of a discharge in its entirety 








THE BANKING LAW JOURNAL 213 


on the grounds of fraud. The two sections are not mutually exclusive 
or pari materia; see 1 Collier on Bankruptcy, 14th Ed., Parg. 14.35; 
but they have been construed and administered to provide for an ex- 
peditious discharge of all provable debts and to leave the question of 
the legal effect of the discharge to litigation in courts of competent 
jurisdiction where the degree of discharge is pleaded as a defense to a 
claim based upon a liability obtained by fraud and false pretenses. 
Csatari v. General Finance Corporation, 6 Cir., 173 F.2d 798; Harrison 
v. Donnelly, 8 Cir., 153 F.2d 588; in re Hadden, 6 Cir., 142 F.2d 896; 
In re Barber, supra; Watts v. Ellithorpe, supra; Helms v. Holmes, 129 
F.2d 263, and Annotation, 141 A.L.R. 1380; In re Devereaux, 2 Cir., 
76 F.2d 522; In re Scandiffio, D. C., 63 F.Supp. 264; In re Anthony, 
supra; 6 AmJur., Bankruptcy, § 313, p. 740; 1 Collier on Bankruptcy, 
14th Ed., Parg. 2.62(5); 7 Remington on Bankruptcy, 5th Ed., § § 
3437 and 3438, pp. 691-5; Donnelly, The Non-Dischargeability of Dis- 
chargeable Debts in Bankruptcy (1950), 36 Va.L. Rev. 185. In short, 
“the right to a discharge and the effect of a discharge are entirely dis- 
tinct propositions.” In re Marshall Paper Co., 1 Cir., 102 F. 872, 874 
Harrison v. Donnelly, supra. 

The trial court’s injunctive decree is based squarely upon the 
philosophy of Local Loan Co. v. Hunt, 292 U.S. 234, 54 S.Ct. 695, 78 
L.Ed. 1280, 98 A.L.R. 195, and Seaboard Small Loan Corporation v. 
Ottinger, 4 Cir., 50 F.2d 856, conclusively establishing the discretionary 
authority of the bankruptcy court in an ancillary proceedings of this 
kind to determine the effect of its adjudication and order in bank- 
ruptcy, and to enjoin any threatened interference with the integrity 
of its decree of discharge. See also Beneficial Loan Co. v. Noble, 10 
Cir., 129 F.2d 425; Personal Finance Co. of Colorado v. Day, 10 Cir., 
126 F.2d 281. 

The underlying philosophy of the Hunt and Seaboard cases, supra, 
is to the effect that while the legal effect of a discharge in bankruptcy 
is not generally a matter for adjudication before formal discharge, the 
power, and authority of the bankruptcy court to protect the bank- 
rupt and to secure to him the full benefits of his discharge do not 
terminate with the entry of the decree of discharge. This solicitude rests 
upon the basic design of the Bankruptcy Act not only to distribute 
the nonexempt property of the debtor fairly and equally among his 
creditors but to afford the debtor a fresh start in life free from debts 
except those which by statute survive the discharge. The effectuation 
of this design and purpose is a matter of great public interest, and to 
that end the courts of bankruptcy were created and expressly invested 
“with such jurisdiction at law and in equity as will enable them to ex- 
ercise original jurisdiction in (bankruptcy) proceedings” Sec. 2, sub. 
a of Bankruptcy Act, 11 US.C.A. § 11, sub. a, and to “make such 
orders, issue such process and enter such judgments, in addition to 
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those specifically provided for, as may be necessary for the enforce- 
ment of the provisions of this title . . .” Sec. 2, sub. a(15) of Bank- 
ruptcy Act, 11 U.S.C.A. § 11, sub. a(15). The jurisdiction thus com- 
mitted is exclusively federal in character and inherently equitable in 
its nature. See the Hunt Case, supra, 292 U.S. at page 244, 54 S.Ct. 695. 

The Congress and the courts have always recognized the power 
and the duty of the bankruptcy court to grant any appropriate and 
necessary injunctive decree in furtherance or in aid of its jurisdiction 
or to protect or effectuate its judgments. Toucey v. New York Life 
Ins. Co., 314 U.S. 118, 152, 62 S.Ct. 189, 86 L.Ed. 100; Steelman v. All 
Continent Corp., 301 U.S. 278, 289, 57 S.Ct. 705, 81 L.Ed. 1085; Con- 
tinental Illinois Nat. Bank & Trust Co. of Chicago v. Chicago, Rock 
Island Ry. Co., 294 U.S. 648, 675, 55 S.Ct. 595, 79 L.Ed. 1110; Holmes 
v. Rowe, 9 Cir., 97 F.2d 537. 

We have here, as in the Hunt, Seaboard and Beneficial Loan cases, 
supra, an ancillary proceedings to protect and effectuate a bankruptcy 
decree discharging the petitioner of a debt evidenced by a note which 
is also the basis for the suit in the justice of the peace court. The 
question whether that debt now asserted in the state court was dis- 
charged by the decree is drawn in issue and it is to be determined by 
the federal court on equitable principles fashioned in the image of the 
needs of the occasion. Brown v. O’Keefe, 300 U.S. 598, 57 S.Ct. 543, 
81 L.Ed. 827; Steelman v. All Continent Corp., supra. 

True, a rightful regard for the state court proceedings requires the 
bankruptcy court to inquire into the nature of the remedy in the state 
court. But it is important to bear in mind that the remedy afforded 
to the bankrupt by federal law is not merely a legal remedy in the 
form of burdensome litigation with successive appeals to reach a court 
of record. It is a remedy adequate to meet the full requirements of 
justice—a remedy which comports with the spirit and purpose of the 
bankruptcy act to secure to the bankrupt the full and complete bene- 
fits and advantages of his discharge. 

The suit in the state court is upon the note scheduled in the bank- 
ruptcy proceedings, and the loan company prays judgment upon it. 
It now says that although the complaint is upon the note, liberality of 
pleadings in the justice of the peace court allows it to rebut any de- 
ffense of discharge by a showing of fraud in the procurement of the debt 
evidenced by the note. 

The debt on the note has been discharged; only the liability for 
fraud survives the discharge. As a practical matter based upon the 
realities of the judicial processes in a court in which the issues are so 
loosely cast, the bankruptcy court is unable to determine with any 
degree of satisfaction whether the ultimate judgment of the court will 
be based upon the debt for which the note was given or the fraud 
which may have induced it. The court may well have taken judicial 
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notice that the court in which the liability was asserted was not a court 
of record where issues of law and fact are defined with any degree of 
particularity, and that for all practical purposes the bankrupt was de- 
fenseless. It is these practical considerations which prompt bankruptcy 
courts to exercise their equitable protective powers. Indeed, it is these 
considerations which impose upon them the inescapable duty to vouch- 
safe the integrity of their decrees. See In re Caldwell, D. C., 33 F.Supp. 
631; In re Cleapor, D.C., 16 F.Supp. 481; Annotations, 141 A-L.R. 
1380-1394. 

The trial court determined the adequacy of the remedy upon the 
face of the complaint and concluded that the Appellant’s suit was upon 
the discharged debt. We think the trial court was fully justified in 
so doing. 

The judgment is affirmed. 
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FRAUD CONSTITUTES VALID DEFENSE EVEN AGAINST A 
HOLDER IN DUE COURSE 


As all bankers know, when the signature on a note is obtained by 
fraud, the note is a nullity and void even in the hands of a holder in 
due course. This rule of law was brought to the government’s attention 
in a recent case when it found the makers of a note it held had a per- 
fectly valid excuse for refusing payment where the payee had fraudu- 
lently induced the illiterate makers to sign the note thinking it was a 
workmen’s contract. In cases such as these the courts conclude a note 
is not merely voidable but because there was fraud in the inception of 
the instrument, it is a complete nullity. See United States v. Castillo, 
United States District Court, 120 F. Supp. 522. 


MORTGAGES ON REALTY CONSIDERED PERSONAL 
PROPERTY 


New York courts accept the traditional characterization that mort- 
gages on real estate are personal property. Under the state’s Statute of 
Frauds, an agent must have written consent to transfer real estate for the 
owner. A recent case, however, points out that such written consent is 
not necessary for an agent to transfer a mortgage because a mortgage 
is personal, not real property. Flyer v. Sullivan, Law Report News, 
November 8, 1954. 


FEDERAL GOVERNMENT REQUIRES STATE TO REISSUE 
BONDS 


It has been reported that a Superior Court in California ruled the 
state of California must issue duplicates of more than $100,000 worth of 
San Francisco Harbor Improvement Bonds, the originals of which are 
in the hands of the Russians who refuse to give them up. The bonds 
were held by a bank in the Soviet sector of Berlin. After the war the 
United States government laid claim to the bonds under the Trading 
With The Enemy Act but has been opposed by California state officials 
who fear the holders of the original bonds may present them after the 
duplicates are issued. The court evidently felt the federal law prevailed 
over the state law and decreed a reissue. 
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COMMERCIAL CREDIT LAW LETTER 


One of the pitfalls of repos- 
sessing mortgaged property is 
that the mortgagor may have 
filed a petition 
in bankruptcy 


REPOSESSION— which in effect 
BANKRUPT vests title of 
MORTGAGOR the property ina 


referee in bank- 

ruptcy as of the 
time the petition was filed. 
Recently four finance firms 
repossessed an automobile after 
such a petition had been filed. 
The referee requested a federal 
district court to order the com- 
panies to show cause why they 
should not be held in contempt 
of court for disrupting the 
orderly administration of a 
bankrupt's property. 


The Quarterly Report, Winter 
1954 Edition, contains two ar- 


ticles of vital importance to 
all financial in- 
stitutions on the 


UNIFORM subject of the 
COMMERCIAL Uniform Commer- 
CODE cial Code. The 


first by William 

A. Schnader, a 
Pennsylvania attorney, is a re- 
port of the operation of the 
Code in his state where it has 
been in effect since July l, 
1954. He states- the consensus 


of bankers and lawyers is that 
the new law is a great improve- 


ment over the old, particularly 
in regard to the simplification 
of the law of secured transac- 
tions covered by Article 9 of 
the Code. 


The second article by George R. 
Richter, Jre, summarizes the 
American Bankers Committee re- 
port which for the most part 
opposes enactment of the Code. 
It does recommend, however, in- 
corporating parts of the code 
into existing uniform statutes. 
Regarding Article 9 the report 
recommends that it not be 
adopted separately or incor- 
porated into existing statutes 
at least until a further study 
of it has been completed. 


A Tennessee case illustrates 
one of the pitfalls of seizing 
mortgaged property and selling 
it without fol- 
lowing the some- 
REPOSSESSION—- what wearisome 


DEFICIENCY processes of the 
JUDGMENT law. A_ chattel 
mortgage pro- 

vided that upon 

default the mortgagee could 


seize and sell property with or 
without the help of legal proc- 
esses. Evidently the mortgagor 
was trying to sell the property 
to pay off the mortgage and re=- 
quested more time from the mort= 
gagee to complete the deal. The 
mortgagee refused, however, re- 
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possessed the property and 
sold it against the mortgagor's 
wishes. 


The court ruled that even though 
the mortgage provided the mort- 
gagee need not resort to the 
courts to realize on its se- 
curity, since it chose to act 
without process of law it was 
not entitled to a deficiency 
judgment when the sale of the 
property did not fully settle 
the debt. Third National Bank 
in Nashville v. Olive, Tennes- 
see Court of Appeals, November 
1954. 


In a rather unusual New York 
case an appellate court has 
ruled that what purported to 
be a conditional 
Sale contract 


TRUST was actually a 
RECEIPT— chattel mort- 
CONDITIONAL gage. In order te 
SALE raise money a 


person holding a 

car under a re=- 
corded trust receipt sold the 
car to himself and assigned the 
note and conditional sale con- 
tract to a bank. 


Under these circumstances the 
court reasoned that since a 
person cannot contract with 
himself the sale contract was 
in effect a chattel mortgage 
and was junior to the lien 
created by the trust receipt. 
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This meant the bank could not 
recover the car from the finance 
company holding the trust re- 
ceipt. Canandaigua National 
Bank and Trust Company v. Com- 
mercial Credit Corporation, 
New York Supreme Court, Appel- 
late Division, November 1954. 


One of the most important legal 
questions which arises in re- 
gard to financing the sale of 


automobiles is 

this: what hap- 

CONDITIONAL pens when a car 
SALES-0UT- covered by a 
OF-STATE conditional sale 
CARS contract record- 


ed in State A is 

taken to State B 
and sold to an innocent pur- 
chaser? Does the conditional 
Seller or the financial insti- 
tution holding the sale con- 
tract have a right to go to 
State B and recover the car 
from the purchaser. 


According to a recent decision, 
the Supreme Court of Florida 
favors the holder of the condi- 
tional sale contract over the 
purchaser. The court noted that 
this was the rule applied in 
the majority of states and 
would have used it in the partic- 
ular case it was deciding ex- 
cept that evidence showed the 
buyer of the car was not what 
the law terms "an innocent pur- 
chaser without notice.* Even 
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though the buyer was actually 
the third person to purchase 
the car in Florida, he was 
nevertheless obliged by law to 
inquire from the Georgia author- 
ities to see if there was a 
lien on the car when it appeared 
on the title certificate that 
it was originally from out of 
State. Vincent v. General Ac- 
ceptance Corporation, Florida 
Supreme Court, Fla. 75 So. 2a 
778-6 


Every bank and finance company, 
indeed even the individual 
lender, is sooner or later faced 
with the problem 
of trying to col- 


BAD DEBT— lect a bad loan. 
COLLECTION This means they 
LIABILITY are faced with 


the question of 

how far the law 
will permit them to go in making 
the collection by means best 
described as "pressure." 


The Supreme Court of Texas which 
had previously held that to 
cause alleged mental suffering 
aid not give rise to damages, 
has now ruled that collection 
activity may not go so far as to 
cause physical harm to the per- 
son refusing to repay a loan. 
The court allowed recovery 
against a finance company which 
by persistent efforts had caused 
the plaintiff to become nervous, 
to have headaches, indigestion, 
Lose sleep and weight and to 
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suffer from an inability to 
work which resulted in the loss 
of her job. 


Suffice it to say that all lend- 
ers should read this case and 
learn what tactics not to use 
in trying to collect bad debts. 
Duty v. General Finance Com- 
pany, et al, Supreme Court of 
Texas, 273 S.W. 2d G4. 


An appellate court has pointed 
out to a guarantor of floor 
plan chattel mortgages that 
remittance by 
check does not 
necessarily mean 
payment has been 
made if in fact 
the check is not 
paid by the bank. The situation 
was this. A mortgagee under a 
floor plan released certifi- 
cates of title to automobiles 
when the mortgagor paid off the 
mortgages with personal checks. 
These checks were stopped be- 
fore payment was made and the 
mortgagee proceeded against the 
guarantor of the mortgages. 


FLOOR PLAN— 
GUARANTY 


The court ruled that even though 
the mortgagee had released his 
security, the guarantor re- 
mained liable on the contract of 
guaranty until payment was made 
and remittance by a check which 
is later stopped does not con- 
stitute payment. G.F.C. Corpo- 
ration v. Nesser, Missouri Su- 
preme Court, November 1954. 








TRUST DECISIONS 


Digest of current decisions pertaining to the law of trusts, wills, 
estates, descent, distribution and corporate fiduciaries 





Court Upholds Creation of Trust of Free Share Account 





Bierau v. Bohemian Building and Loan Association, “Slavie” of Baltimore 
City, et al., Court of Appeals of Maryland, 109 A.2d 120 

A Maryland court has ruled that it is possible for a person to create 
a valid trust of a free share account in a building and loan association 
by an oral agreement with an association officer even though such of- 
ficer as trustee is empowered to pay the necessary lifetime expenses and 
funeral bills of the person creating the trust. It was important in prov- 
ing this was a valid trust for the association to show that the primary 
intention of the creator was to benefit his two daughters and that pay- 
ing his own bills was incidental. 


Highest New York Court Rules Restrictions in Will Do Not Apply 
to Appointee 





Matter of Rosenthal, New York Court of Appeals, 307 N. Y. 715 

The New York Court of Appeals, New York’s highest tribunal, has 
ruled that where a decedent’s will provided any gift to his children or 
descendants would be revoked if they married outside the Jewish faith, 
the provison did not apply to an appointee under a power of appoint- 
ment granted to a grandson. There was a strong dissenting opinion to 
the effect that decedent’s will made it quite clear there should be no 
exceptions to the restriction against intermarriage. 


Witnesses Word Controls in Offering Willi for Probate 





Estate of Coons, Nebraska Supreme Court, 158 Neb. 620 


It is not sufficient for persons seeking probate of a will to establish 
that the will was correctly executed by decedent and attested to by the 
necessary witnesses in accordance with statutory requirements. In addi- 
tion to this, a court must at least have proof that the witnesses actually 
saw the decedent execute the will and that they believed him mentally 
competent at the time. Thus in a recent case, a court refused probate 
where one witness admitted she had not seen decedent sign the will and 
where both witnesses refused to testify decedent was of sound mind when 

he executed it. 
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TAX DECISIONS 


Geet nee Cees GE Ss Se ey ny ee SN 
trusts, estates and gifts 





Entire Trust Subject to Tax Because One Part Invalid 





Brennan v. United States, United States District Court, District of 
Cennecticut, October 4, 1954 


During her lifetime decedent created a trust for the purpose of setting 
aside a room in a hospital for use in the care of decedent and after her 
death, members of her family. Each year unused income from the trust 
was to be added to the income of the following year or applied for the 
hospital’s use as the hospital might decide. Decedent’s executive ad- 
mitted the part of the trust regarding decedent’s family was void and 
therefore includable in the gross estate but claimed the remainder which 
could be applied to the hospital was a non-taxable charitable bequest. 
The court ruled that since the purpose of decedent was “overwhelmingly” 
to benefit her family and only incidentally to provide for a charity and 
since the provision for the family was void, the entire transfer was tax- 
able to decedent’s estate. 


Trust of Bank Accounts and Securities Not Includable in 
Gross Estate 


Estate of Koster, United States Tax Court Memorandum Decision 1954-191 


In order to equalize her deceased husband’s legacies to the children, 
the wife bought securities for two minor sons and had them registered 
in her name as trustee. Also she opened savings accounts in her name in 
trust for the sons. The Tax Court in overruling the Commissioner held 
that the securities and savings accounts were not to be included in the 
wife’s estate since evidence showed clearly the wife intended a complete 
present transfer to the sons. 


No Stamp Tax on Mortgage Notes 





Revenue Ruling 54-505 


The issuance by a real estate company of a non-serial mortgage note 
containing terms in most respects similar to the terms and conditions of 
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@ promissory note and containing a promise to pay a sum of money on 
a certain date and being secured by a mortgage on realty is not subject 
to a documentary stamp tax. 


Decedent’s Agreement Ineffective to Determine Value of Closely 
Held Stock 





Citizens National Trust and Savings Bank, Trustee of Hammond Trust v. 
Commissioner, United States Tax Court Memorandum 1954-162 
Decedent created a revocable trust which he could amend only with 
the written consent of the trustees. Since such consent was necessary, 
an instrument executed only by decedent directing the trustees to sell 
shares of stock held by the trust to decedent’s son-in-law at $200 per 
share was ineffective and in fact the shares were not sold to the son-in- 
law until after decedent’s death. Because the direction to sell was of 
no effect, the rule that where there is an enforceable option to buy 
stock at a specified price the fair market value cannot exceed the option 
price for calculating federal estate taxes was held not applicable. 


Issues Settled by Bankruptcy Court Not Subject to Ajudication 
by Tax Court 





Comas, Inc. v. Commissioner, 23 United States Tax Court No. 3 

A taxpayer filed a petition in the tax court which indicated he did 
not agree with the Commissioner’s tax determination. While this pro- 
cedure was pending, petitioner filed another petition in bankruptcy in a 
United States District Court. At this time both courts had concurrent 
jurisdiction but since the bankruptcy court reached a decision first on 
the same issue which was before the tax court, the latter was bound to 
abide by that decision and the issue had to be considered settled in 
accordance with the bankruptcy court’s determination. 


Valuation of Partnership Interest Must Take Agreements Into 
Account 





Weill & Wachovia Bank & Trust Company v. Commissioner, 22 United States 
Tax Court No. 158 
In valuing the partnership interest of decedent for estate tax pur- 
poses, the executors must take into account various buy-and-sell and 
insurance agreements between decedent and his partners according to 
a recent case. Valuation should be limited to amounts called for in such 
agreements rather than being based solely on market value. 








Stock Market 
THE increase in margin require- 
ments by the Federal Reserve 
Board and the study of the stock 
market being undertaken by the 
Senate Banking & Currency Com- 
mittee have focused attention on 
the current level of share prices. 
The question of the moment seems 
to be “Is the stock market too 
high?” 

In this connection, a recent 
Monthly Letter of the National 
City Bank of New York suggests 
two tests. One pairs off compara- 
tive prices and values; another re- 
lates the market to the amount of 
credit being utilized for the pur- 
pose of purchasing or carrying se- 
curities. 

Mere comparisons of present 
stock prices with ’29 or some other 
period, states the Letter, are not 
in themselves very meaningful. 
Nor, in appraising stock quota- 
tions, are data pertaining to growth 
of national income, savings, money 
supply, and dilution in the value 
of the dollar wholely relevant. 
Just because our economy has ex- 
panded and the dollar has depre- 
ciated in value does not, in itself, 
guarantee that stock prices will be 
higher. 

“What counts,” says the Na- 
tional City Bank bulletin, “. . . is 
the amount of earning power and 
asset value behind each individual 
stock, and income return com- 
pared with alternative invest- 
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ments; also such intangibles as the 
degree of investor confidence both 
in the general economic climate 
and in the prospects for the par- 
ticular company.” 

At the January ’55 peak of the 
market, the Dow-Jones industrial 
average was over 30 points above 
the 29 high. As compared with 
estimated ’54 earnings, peak Janu- 
ary prices were about 14% times 
such earnings, were 1.7 times book 
value, while the average dividend 
yield was 4.3 per cent. Although 
these ratios approach those of 
the bull market highs in 1937 and 
1946, they are far removed from 
1929 performance. At the close of 
the era of great speculation, the 
Dow-Jones industrial average—as 
then constituted—was at a level 
19 times annual earnings, afforded 
a dividend yield of 3.3 per cent, 
and was 2.5 times book value. It 
may also be observed that the 
yield on equities was actually be- 
low the 4.8 per cent return then 
prevailing on prime _ corporate 
bonds. 

It is true that stock buying on 
credit has increased materially. 
“Net debit balances” (money 
owed to Stock Exchange firms by 
customers having margin ac- 
counts) were over $2.4 billion at 
the last year-end, and $0.7 billion 
over the comparable °53 figure; 
such debit balances were also al- 
most $1.3 billion above the 1946 
level, when the Federal Reserve 
Board raised margin requirements 
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to 100 per cent. This particular 
debit balance series does not ex- 
tend back to 1929, but “brokers’ 
loans” in September of that year 
amounted to $8.5 billion, The 
brokers’ loans figures, as reported 
by the Stock Exchange in 1929, 
are ordinarily smaller than cus- 
tomers’ debit balances. This is 
because the former figure has been 
reduced by the amount of cus- 
tomers’ credit balances. 


But while stock exchange loans 
have increased, so has the value 
of listed securities. Partially, at 
least, the expansion in credit is 
a reflection of the increase in the 
value of listed securities, due to 
additional listings as well as high- 
er prices. Measured against the 
$169 billion of listed shares at the 
64 year-end, the customers’ debit 
balance figure amounted to only 
1.4 per cent. This ratio was the 
same at the close of the preceding 
year and also compares with 1.1 
per cent in June, 1949, 1.0 per cent 
in May, 1946 and 2.5 per cent in 
March, 1937. In contrast, 1929 
brokers’ loans were 10 per cent of 
the value of all listed issues; at 
the close of 1954, brokers’ loans 
were 1.1 per cent of the value of 
all listed securities. 


The National City Bank Letter 
draws the following conclusions 
after applying the two tests: 

“1. While current market evalu- 
ations, as indicated by the Dow- 
Jones industrials, appear statisti- 
cally to be on the optimistic side, 
when measured by past relation- 
ships they do not appear by and 
large to have gone to extremes. 

“2. While the volume of stock 
market credit has expanded sharp- 
ly with the rise in prices over the 
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past year it is still, over-all, rela- 
tively moderate. 


“3. If concern is warranted it is 
more over the rate at which stock 
market prices and stock market 
credit have been rising than over 
the actual levels so far attained.” 

As the Letter remarks, there is 
more to the problem of security 
values than just statistics. Intan- 
gibles are also important. For ex- 
ample, stock prices reflect the de- 
gree of investor confidence in the 
general economic climate as well as 
the prospects for a particular com- 
pany. While existing conditions 
are not to be disregarded, it is 
nevertheless true that share prices 
sell on the basis of conditions as 
investors expect them to be. Cur- 
rently, there is growing faith in the 
business upswing and in the long- 
range growth and prosperity of 
the nation. Another intangible, it 
is pointed out, is the feeling of 
many people that there is a long- 
run trend towards inflation—which 
generates a tendency to invest in 
common stocks as a possible hedge 
against a shrinking dollar. 


Investment Funds 


A shortage of long-term invest- 
ment funds seems probable in 1955, 
according to a survey prepared by 
the investment banking firm of 
Salomon Bros. & Hutzler. An in- 
crease in borrowings from the com- 
mercial banking system and a 
trend toward firmness in interest 
rates is therefore deemed likely. 
However, should some of the more 
important sectors of the economy 
experience a slackening in activity 
later this year, the pattern of in- 
terest rates could be altered. 

The total supply of long-term 
funds for 1955 is estimated at 
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$33.6 billion; of this amount, $20.9 
billion would represent new funds, 
while the remaining $12.7 billion 
would accrue from funds requiring 
reinvestment as a result of debt 
amortization and repayment. On 
the other hand, since the demand 
for long-term funds is estimated at 
$35.2 billion, the indicated defi- 
ciency of long-term investment 
funds in 1955 is estimated at $1.6 
billion. 

In compiling these estimates, no 
allowance was made for the newly 
proposed highway prgram, since it 
is rather doubtful that public fi- 
nancing for such a program could 
be arranged this year. Treasury 
operations, whether to raise new 
money or refund maturing debt, 
have also been excluded. Any 
serious change in the international 
picture would, of course, invalidate 
the above estimates. 


Gold 

The February Monthly Review 
of the Federal Reserve Bank of 
New York notes the continued 
growth in the gold and dollar hold- 
ings of foreign countries. Such 
holdings are estimated at $25 bil- 
lion as of the close of ’54, repre- 
senting an increase of $1.9 billion 
for the year. In 1953, the increase 
was $2.6 billion. This rise in for- 
eign gold and dollar holdings was 
largely confined to the countries 
of Continental Western Europe, 
the sterling area and Canada. 
Latin America failed to add to its 
gold and dollar holdings, while 
the non-sterling area countries of 
‘Asia suffered a moderate loss. 

Of the $1.9 billion increase in 
foreign gold and dollar holdings in 
1954, almost half was in the form 
of gold; in 1953, gold accounted for 
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two-thirds of the reserve gain and 
dollars for only one-third. Note- 
worthy in connection with the 
growth of gold holdings abroad is 
the fact that less than 40 per cent 
was purchased from the United 
States; more than half reflected ac- 
cruals from new gold production, 
while the remainder apparently 
represented purchases from the 
USSR. 


About $450 to $500 million of 
1954 new gold production—three- 
fifths of the new gold production 
outside this country and the USSR 
—flowed into the official reserves 
of foreign central banks and gov- 
ernments. In 1952 and 1953, the 
comparative figure was only two- 
fifths; in 1951, at the height of the 
Korean war, it was only one-fifth. 


Remainder of the 1954 gold out- 
put apparently went into indus- 
trial artistic and professional uses. 
The flow for such uses was larger 
than in earlier years and it may be 
observed that the additions to pri- 
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vate gold hoards in 1954 were 
smaller than in any year since the 
end of World War II. Gold prices 
in the so-called free markets 
abroad, where gold is traded 
against dollars and other conver- 
tible currencies, remained close to 
the parity level—to which they 
had fallen during 1953. 

Foreign countries, in addition to 
acquiring gold from new produc- 
tion and through purchases from 
the US., also bought gold from 
the USSR. According to the 
Monthly Review, the latter re- 
portedly sold 50 to 100 million dol- 
lars’ worth in Western European 
countries in the spring of last year, 
following similar sales toward the 
end of 1958. Apparently, a good 
part of this gold found its way into 
the official reserves of foreign coun- 
tries. 

As a result of these various gold 
movements, total gold reserves of 
foreign countries increased ap- 
proximately $900 million last year. 
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At the same time, the monetary 
stock of the U.S. declined $298 
million. Consequently, at the 54 
year-end, the U.S. held 58 per cent 
of the world’s gold reserves, as 
against 70 per cent in September, 
1949. These percentages are com- 
puted without reference to USSR 
holdings but include those held by 
international institutions. 


“The rise in foreign gold and 
dollar holdings during 1954 was 
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associated with major moves to- 
ward freer trade and payments,” 
declares the New York Reserve 
Bank. “Relaxations of exchange 
and trade controls were probably 
more substantial and more exten- 
sive than in any other year since 
World War II. For the most part, 
however, the easing of controls was 
confined to Western Europe and 
the sterling area, and reflected the 
new confidence derived from their 
substantial gold and dollar gains 
in 1953 and the continued, though 
more moderate, gains in 1954, as 
well as the very real improvement 
in their over-all economic situa- 
tion.” 


“Savings” 

The New York State Banking 
Department has urged passage of 
a bill designed to ease restrictions 
on the use of word “savings” by 
certain financial institutions. This 
legislation, if enacted, would per- 
mit trust companies, commercial 
banks, private bankers and credit 
unions to refer to “savings” in 
their advertising. 


Originally, under a law passed 
in 1858, only savings banks and 
savings and loan associations, were 
permitted to refer to themselves as 
“savings” institutions. Last year, 
however, the U.S. Supreme Court 
noted that this statute conflicted 
with a federal law which permitted 
national banks to accept savings 
deposits and held that the Federal 
statute took precedence. Subse- 
quently, the New York State 
Banking Department promulgated 
a rule reflecting this decision. The 
purpose of the new bill is to codify 
the law and extend the same privi- 
lege to credit unions. 
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“The Devil 
was having 


wife trouble” 


“HERE I AM, twenty-four years old and 
what have I done?” he had once 
written. But he was 53, and seared and 
toughened by years of Arctic struggle 
before he reached his ultimate goal. 


On December 15, 1909, Robert E. 
Peary, standing where no man had set 
foot before, planted the American flag 
on the North Pole. 


His return to his base was so unevent- 
ful one of his Eskimos said the Devil 
must either have been asleep or having 
trouble with his wife. 


Actually, good luck was a rarity to 
Peary. He had failed six times before to 
reach the Pole, but he never gave up. He 
lived all his life by his personal motto: 
I shall find a way or make one. 


Peary’s was a motto we all find easy 
to understand. It typifies the “strike-out- 
for-yourself” spirit of the 160 million 
Americans who stand behind the United 
States Series E Savings Bonds. Perhaps 
that’s why these Bonds are among the 
finest investments in the world. For your 
personal security—and your country’s— 
why not invest in them regularly? 








It’s actually easy to save money— 
when you buy United States Series E 
Savings Bonds through the automatic 
Payroll Savings Plan where you work! 
You just sign an application at your 
pay office: after that your saving is 
done for you. And the Bonds you re- 
ceive will pay you interest at the rate 
of 3% per year, compounded semi- 
annually, for as long as 19 years and 
8 montis if you wish! Sign up today! 
Or, if you’re self-employed, invest in 
Bonds regularly where you bank. 
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